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AMES AND ADDRESSES OF ATTORNEYS 


on. H. BRIAN HOLLAND, 
Asst. U. 8. Attorney General, Tax Division, 
Dept. of Justice, Washington, D. C., 


ACK D. H. HAYS, 
United States Attorney, 


OBERT 8. MURLLESS, 
Assistant United States Attorney, 


THAN B. STROUD, 
Special Assistant to the Attorney General, 


Federal Building, Phoenix, Arizona, 
Attorneys for Appellant. 


NDERSEN AND RAY, 
ENNETH C. CHATWIN, 


Heard Building, Phoenix, Arizona, 
Attorneys for Appellees. 


1 the District Court of the United States for the 
District of Arizona 


Civil No. 1828-Phx. 


_E. WILLIS and KING-HOOVER CON- 
STRUCTION CO., a Joint Venture, 


Plaintiffs, 
vs. 
TM. P. STUART, Collector, Defendant. 
COMPLAINT 


And Jury Trial Demand 


Comes Now plaintiffs J. E. Willis and King- 
foover Construction Co., an Arizona Corporation, 
y and through their attorneys H. Verlan Ander- 
m and Oakley J. Ray and for cause of action 
yainst Wm. P. Stuart as former Collector of In- 
rnal Revenue for the collection district of Arizona 
nd allege: 


Ths 
Plaintiff King-Hoover Construction Co., is an 
rizona Corporation, duly organized and existing 
nder the laws of the State of Arizona, and plain- 
ff J. E. Willis is a citizen and resident of the 
tate and District of Arizona, and the defendant 
Vm. P. Stuart was at all times mentioned herein 
1e duly appointed and acting Collector of Internal 
evenue for the Collection District of Arizona; that 
laintiffs were at all times mentioned herein part- 
ers In a joint venture organization doing business 
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as and under the name and style of King-Hoover 
Construction Co., and J. E. Willis. 


Jil 
That on or about the 6th day of November, 1951, 
plaintiffs herein became entitled to receive funds 
in the sum of $12,278.18 from the United States 
Government, being the balance due plaintiffs for 
completion of a Railroad Rehabilitation job, con- 
tract number DA-02-002-A V1I-30, Navajo Ordnance 

Depot, Bellmont, Arizona. 


{Tah 

That on or about the 6th day of November, 1951, 
defendant herein, acting in his capacity as Collector 
of Internal Revenue for the District of Arizona 
levied an attachment on said sum of $12,278.18 and 
applied $8,667.23 thereof in payment of payroll 
taxes, which payroll taxes were not the obligation 
of these plaintiffs as a joint venture organization. 


Ty. 

That the entire amount of said sum of $8,667.23 
constitutes assets in which plaintiff, J. E. Willis, 
has the sole and exclusive equity and that said J. EK. 
Willis is not either as a partner of King-Hoover 
Construction Co., or as an individual indebted to 
the defendant as Collector or to any other Collector 
for any payroll taxes which are now due and owing. 


Ae 
That plaintiffs duly protested the attachment of 
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at portion of said funds not applied in payment 
obligations of plaintiffs and on the 26th day of 
ecember, 1951, plaintiffs duly and seasonably filed 
ith the defendant as Collector of Internal Revenue 
. the form and manner provided by the Internal 
evenue Code and the Regulations provided there- 
ader, their claim for refund of said sum of $8,- 
97.23 illegally and unlawfully attached by said 
sfendant and set forth therein in detail their 
rounds for such claim. 


VI. 


On or about the 29th day of July, 1952, said Col- 
ctor of Internal Revenue notified plaintiffs by 
spistered letter that said claim for refund had been 
isallowed in its entirety. 


VI. 
That the attachment of the portion of said funds 
1 the sum of $8,667.23 was illegal and unlawful as 
foresaid in that the taxes, penalties and interest 
vainst which said sum was applied in payment 
ere unlawfully assessed against the plaintiffs 
erein. 

Vv Tae. 


By reason whereof defendant owes the plaintiffs 
1e sum of $8,667.23 plus interest thereon from the 
th day of November, 1951, until paid. 


Wherefore plaintiffs pray judgment against the 
efendant in the sum of $8,667.23, plus interest 
hereon at the rate of 6% per annum from the 6th 
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day of November, 1951, until paid, for costs herein 
incurred and for all proper relief. 
ANDERSEN AND RAY, 
/s/ By H. VERLAN ANDERSEN, 
Attorneys for Plaintiffs 


Jury Trial Demand 


To W. P. Stuart, Collector of Internal Revenue, 
District of Arizona, Defendant: 


You are hereby notified that trial by jury is de- 
manded by plaintiff in the above entitled and num- 
bered cause. 

ANDERSEN AND RAY, 


/s/ By H. VERLAN ANDERSEN, 
Attorneys for Plaintiff 


[Endorsed]: Filed December 17, 1952. 


[Title of District Court and Cause. | 


ANSWER 


Now comes the above-named defendant, by his at- 
torney, Edward W. Scruggs, United States Attor- 
ney in and for the District of Arizona, and for his 
answer to the complaint filed herein, alleges and 
says: 

I. 

Admits the allegations contained in paragraph I 
thereof, except it is denied that plaintiffs were at 
all times mentioned herein partners in a joint ven- 
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re organization doing business as and under the 
ume and style of King-Hoover Construction Co., 
id J. E. Willis. 

If. 
Denies the allegations contained in paragraph IT 
ereof, except it is admitted that on or about the 
h day of November, 1951, King-Hoover Construc- 
on Co. herein became entitled to receive funds in 
e sum of $12,278.18 from the United States Gov- 
nment, being the balance due it for completion of 
Railroad Rehabilitation job, contract number 
A-02-002-A VI-30; Navajo Ordnance Depot, Bell- 
ont, Arizona. 

aoIeY 
Denies the allegations contained in paragraph ITT 
ereof, except it is admitted that on or about the 
h day of November, 1951, defendant herein, act- 
¢ in his capacity as Collector of Internal Revenue 
r the District of Arizona levied an attachment on 
id sum of $12,278.18 and applied $8,667.23 thereof 
payment of payroll taxes of King-Hoover Con- 
ruction Co. 

IV. 
Denies the allegations contained in paragraph IV 
ereof. 

Vv. 
Denies the allegations contained in paragraph V 
ereof, except it is admitted that plaintiff filed a 
aim for refund on January 14, 1952. 


VI. 
Denies the allegations contained in paragraph VI 
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thereof, except it is admitted that on or about the 
29th day of July, 1952, plaintiffs were notified by 
registered letter that said claim for refund had 
been disallowed in its entirety. 


Vale 


Denies the allegations contained in paragraph 
VII thereof. 


Won, 


Denies the allegations contained in paragraph 
VIII thereof. 


Wherefore, defendant prays that the complaint 
filed herein be dismissed, with costs to be assessed 
against the plaintiff. 


Dated: April 18, 1953. 
EDWARD W. SCRUGGS, 


United States Attorney, 
Attorney for Defendant 


/3/ ROBERT 8S. MURLLESS, 
Assistant U. 8S. Attorney 


Acknowledgment of Service attached. 
[Endorsed]: Filed April 18, 1953. 
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MOTION FOR ASSOCIATION OF COUNSEL 
AND ORDER 


Comes Now Oakley J. Ray, one of the attorneys 
of record for the plaintiff in the above entitled and 
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wnbered cause, and moves the court for an order 
ssociating Kenneth C. Chatwin, as counsel for 
laintiffs. 


Dated: This 29th day of March, 1954. 


ANDERSEN AND RAY, 
/s/ By OAKLEY J. RAY, 
Attorney for Plaintiff 


ORDER 


Upon motion of Andersen and Ray, attorneys 
f record for the plaintiff in the above entitled and 
umbered cause, it is 

Ordered that Kenneth C. Chatwin be associated 
s counsel for plaintiffs. 


Dated: This 31 day of March, 1954. 


/s/ DAVE W. LING, 
Judge 


Acknowledgment of Service attached. 
[Endorsed]: Filed March 31, 1954. 
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LINUTE ENTRY OF FRIDAY, JUNE 18, 1954 


Honorable Dave W. Ling, United States District 
udge, presiding. 

This case comes on regularly for trial this day 
ithout a jury. H. Verlan Andersen, Esq. and Ken- 
eth Chatwin, Esq., appear for the plaintiffs and 
bert S. Murlless, Esq., Assistant United States 
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Attorney, appears for the defendant. On motion of 
Robert S. Murlless, Esq., 

It Is Ordered that Ethan B. Stroud, Esq., is en- 
tered as associate counsel for the defendant. 

Counsel for the plaintiffs states the plaintiffs’ 
ease to the Court. 

Counsel for the defendant moves to invoke the 
Rule. Said motion is granted and all witnesses are 
excluded from the courtroom excepting J. M. Stan- 
ford and Lowell Munsfees. 

Counsel for the defendant states the defendant’s 
case to the court. 

Plaintiffs’ Case: 

J. M. Stanford is now duly sworn and cross-ex- 
amined as an adverse party. 

Plaintiffs’ exhibit 4, Employers quarterly Federal 
Tax Returns and Schedule, is admitted in evidence. 

Lowell Munsfees is now duly sworn and exam- 
ined for the plaintiffs. 

The following plaintiffs’ exhibits are now ad- 
mitted in evidence: 5, Power of attorney; 1, Agree- 
ment; 6, Assignment of claims. 

At twelve o’clock noon, It Is Ordered that the 
further trial of this case be continued to 1:30 o’clock 
p.m. 

Subsequently, at 1:30 o’clock p.m., the parties and 
counsel being present pursuant to recess, the further 
proceedings of trial are had as follows: 

Plaintiffs’ Case Continued : 

Lowell Munsfees, heretofore sworn, is recalled 
and further examined for the plaintiffs. 

The following plaintiffs’ exhibits are now ad- 
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iitted it evidence: 2, Cancelled check; 7, three can- 
stled checks. 

Kent Pomeroy is now duly sworn and examined 
or the plaintiffs. 

The following plaintiffs’ exhibits are now ad- 
litted in evidence: 3, Claim; 8, Copy of letter of 
fay 22, 1952. 

Sam Berger is now duly sworn and examined 
or the plaintiffs. 

Plaintiffs’ exhibit 11, Envelope containing As- 
assment Lists, is admitted in evidence. 

The following plaintiffs’ witnesses are now duly 
worn and examined: William McRae, Claude 
loover. 

The plaintiffs rest. 

Both sides rest. 


It Is Ordered that plaintiffs are allowed 30 days 
9 file opening brief, defendant 30 days thereafter 
> file reply brief and the plaintiffs 20 days to file 
losing brief, and that the record show the case will 
e submitted thereon. 


Title of District Court and Cause. ] 


MINUTE ENTRY OF MONDAY, APR. 11, 1955 


Honorable Dave W. Ling, United States District 
udge, presiding. 

This case having been submitted and taken under 
dvisement, 


It Is Ordered that the plaintiffs have judgment 
n accordance with the prayer of their complaint. 
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MOTION FOR EXTENSION OF TIME WITH- 
IN WHICH TO FILE OBJECTIONS TO 
FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Now, Defendant moves for an extension of time 
within which to file objections to proposed findings 
of fact and conclusions of law, to and including 
the 9th day of May, 1955. 


Dated this 2nd day of May, 1955. 


JACK D. H. HAYS, 
United States Attorney 
/s/ ROBERT S. MURLLESS, 
Assistant U. 8S. Attorney, 
Attorneys for Defendant 


ORDER 


Pursuant to the foregoing motion and the files 
and records in the above entitled and numbered 
matter, it is 

Ordered that defendant have until and including 
the 9th day of May, 1955, within which to file ob- 
jections to proposed findings of fact and conclusions 
of law. 


Dated this 2nd day of May, 1955. 


/s/ DAVE W. LING, 
Judge 


[Endorsed]: Filed May 2, 1955. 
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VEFENDANT’S OBJECTIONS TO (PRO- 
POSED) FINDINGS OF FACT AND CON- 
CLUSIONS OF LAW SUBMITTED BY 
PLAINTIFFS 


Now defendant, Wm. P. Stuart, objects to the 
proposed) Findings of Fact and Conclusions of 
aw submitted by plaintiffs, and filed on or about 
he 20th day of April, 1955, as follows: 


1. Objection is made to proposed Finding of 
‘act number 1 on the ground that the contract 
ated November 16, 1950, does not establish a part- 
ership nor a joint venture (Exhibit 1): 


2. Objection is made to proposed Finding of 
fact number 2 upon the grounds that the pur- 
orted assignment by the King-Hoover Company, 
ated June 16, 1951, was insufficient, as a matter 
f law, and can not be considered as an assignment 
f the claim against the Collector or the Govern- 
aent, for any purpose: 


3. Objection is made to Finding of Fact number 
-upon the grounds that it is an incomplete state- 
nent of the facts proved at the trial; objection is 
nade on the further grounds said finding states, 
s proved, certain facts with respect to which there 
vas no substantial evidence at the trial, defendant 
irging that there was no substantial evidence of 
my alleged or wrongful assessment, levy nor ap- 
ication of funds; and in this connection defendant 
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urges that the following is an essential part of 
any Findings of Fact upon the subject matter 
covered by defendant’s proposed Finding of Fact 
number 3: 


“That a tax arose on March 10, 1951, upon which 
date the assessment list was received by the de- 
fendant, as Collector of Internal Revenue, Internal 
Revenue Collection District of Arizona, at Phoe- 
nix.” 

4. Further objection is made to Finding of Fact 
number 3 upon the grounds that there was no sub- 
stantial evidence that the payroll taxes were not the 
obligation of the plaintiff, King-Hoover Company 
for the reason that there was no evidence that the 
plaintiffs, nor either of them, were engaged in a 
joint venture: 


5. Objection is made to proposed Finding of Fact 
number 4 upon the grounds that there was no sub- 
stantial evidence that the plaintiffs were engaged 
in a joint venture: 


6. Objection is made to proposed Finding of Fact 
number 5 on the same grounds and for the same 
reasons that the objection is made to Findings of 
Fact number 4 above: In this connection, defend- 
ant urges that the court should find as a fact: 


“J. E. Willis never had any right, title, or in- 
terest to or in the contract DA-02-002-A VI-30 which 
the King-Hoover Company had with the Federal 
Government at Bellemont, Arizona:” 


7. Further objection is made to the proposed 
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‘ndings of Fact number 1 through 5 inclusive, 
bove mentioned, upon the grounds and for the 
eason that there is a failure to state the following 
s a Finding of Fact, which is first hereinafter 
uoted, and which the defendant urges is an essen- 
al part of any Findings of Fact in the above num- 
ered and entitled matter: 


“There was no overpayment of tax to the United 
tates of America, the Internal Revenue Service, 
y either J. HE. Willis or the King-Hoover Construc- 
ion Company for or in respect to the year 1951.” 


8. Defendant objects to each of the proposed con- 
lusions of law upon the grounds and for the rea- 
ons that each of them is an improper statement of 
uw insofar as the same may be applied to the above 
umbered and entitled matter; and for the further 
eason that each of the statements of law contained 
a said Conclusions of Law are neither relevant nor 
pplicable to the facts fairly proved at the trial of 
he above numbered and entitled matter. 


Dated this 9th day of May, 1955. 


JACK D. H. HAYS, 
United States Attorney 


/s/ ROBERT S. MURLLESS, 
Assistant U. 8. Attorney, 


Attorneys for Defendant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed May 9, 1955. 
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In the District Court of the United States in and 
for the District of Arizona 


Civil Action—No. 1828-Phx. 


J. EK. WILLIS and KING-HOOVER CON- 
STRUCTION COMPANY, a Joint Venture, 
Plaintiffs, 
vs. 


WM. P. STUART, Collector, Defendant. 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW AND JUDGMENT 


The above entitled cause came on regularly for 
trial before the court sitting without a jury and the 
court, having duly considered the evidence in the 
ease and being fully advised in the premises, makes 
the following findings of fact and conclusions of 
law. 


Findings of Fact 


1. That the plaintiffs above named were partners 
in a joint venture organization doing business as 
and under the name and style of King-Hoover Con- 
struction Company and J. E. Willis, by reasons of 
the terms of that certain contract in writing dated 
the 16th day of November, 1950. (P. Exhibit 1). 


2. That plaintiff, King- Hoover Construction 
Company made an assignment of all of its right, 
title and interest in the proceeds of funds due from 
the United States Government under contract num- 
ber DA-02-002-AVI-30 Navajo Ordnance Depot, 


J.H. Willis & King-Hoover Constr. Co. 1 


ellmont, Arizona, by assignment dated June 16, 
foie CP. ix. 6). 


3. That the defendant, acting in his capacity as 
ollector of Internal Revenue for the District of 
yizona, levied an attachment on the sum of $12,- 
(8.18 due the plaintiffs from the United States 
overnment under contract number DA-02-002- 
VI-30 Navajo Ordnance Depot, Bellmont, Ariz- 
na; and that out of said sum of the amount of 
3667.23 was applied to payroll taxes which were 
ot the obligation of the plaintiffs as a joint ven- 
ire. 


4. That all obligations of the joint venture to the 
Inited States Government were fully paid and dis- 
harged. 


5. That the sum of $8667.23 was due plaintiff 
. EK. Willis under the joint venture agreement and 
iat plaintiff King-Hoover Construction Co., as a 
vember of the joint venture had no right, title, in- 
rest or equity in and to said $8667.23. 


6. That the plaintiff, J. E. Willis made proper 
faim to the Collector of Internal Revenue for re- 
und of the sum of $8667.23 on the 26th day of 
Yecember, 1951. 


7. That the Collector of Internal Revenue, by 
otice to plaintiffs by registered letter dated on or 
bout the 29th day of July, 1952, disallowed plain- 
ff’s claim for refund in its entirety. 


Conclusions of Law 
1. That the agreement in writing executed by the 
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plaintiffs on the 16th day of November, 1950, ad- 
mitted as plaintiff’s exhibit 1 in evidence created 
a joint venture between the parties. 


2. That the assignment executed by plaintiff 
King-Hoover Construction Company dated the 16th 
day of June, 1951, to J. E. Willis, admitted as 
Plaintiff’s Exhibit 6 in evidence, gave the plaintiff 
J. E. Willis, a lien on the proceeds of that certain 
eontract number DA-02-002-AVI-30 Navajo Ord- 
nance Depot, Bellmont, Arizona, prior and superior 
to that of the United States Government except for 
the claim of the United States Government for pay- 
roll taxes and other deductions growing out of the 
performance of said contract in the sum of $3610.95. 


3. That the defendant wrongfully and illegally 
levied upon the proceeds of said contract due the 
joint venture and wrongfully and illegally applied 
the sum of $8667.23 to obligations of the King- 
Hoover Construction Co. 


4. That the defendant wrongfully refused to 
grant plaintiff’s claim for refund. 


JUDGMENT 


On the foregoing findings of fact and conclusions 
of law, 


It Is Hereby Ordered, Adjudged and Decreed 
that the plaintiff J. E. Willis have judgment against 
the defendant for the principal sum of $8667.23, to- 
gether with interest thereon at the rate of 67% per 
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num from the 6th day of November, 1951, until 
uid, and for plaintiff’s costs in the sum of $30.80. 
Dated: This 8th day of June, 1955. 


/s/ DAVE W. LING, 
idge of the District Court of the United States 
for the District of Arizona. 


Affidavit of Service by Mail attached. 


[Endorsed]: Produced Filed April 20, 1955. 
[Endorsed]: Filed June 8, 1955. 
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DEFENDANT’S NOTICE OF APPEAL 


Notice Is Hereby Given that the defendant, 
yove-named, hereby appeals to the United States 
nurt of Appeals for the Ninth Circuit. This ap- 
al is from the judgment of the United States 
istrict Court for the Judicial District of Arizona, 
tered on June 8, 1955, in the above entitled 
atter. 


Dated this Ist day of August, 1955. 


JACK D. H. HAYS, 
United States Attorney 
/s/ ROBERT 8S. MURLLESS, 
Assistant U. 8. Attorney, 
Attorneys for Defendant 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed August 1, 1955. 
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ORDER EXTENDING TIME FOR FILING 
RECORD AND DOCKETING APPHAL 


On the ex parte application of defendant, the 
Court being fully advised, 


It Is Ordered that the time for filing the record 
on appeal with the United States Court of Appeals 
for the Ninth Cireuit and for docketing therein 
the appeal taken by the defendant by Notice of 
Appeal filed August 1, 1955, is extended to October 
31, 1955, pursuant to Rule 73(g) of the Federal 
Rules of Civil Procedure. 


Dated this 8th day of September, 1955. 


/s/ DAVE W. LING, 
Judge, United States District Court for the Dis- 
trict of Arizona. 


[Endorsed]: Filed September 8, 1955. 


[Title of District Court and Cause. ] 


DEFENDANT'S STATEMENT OF POINTS 


The defendant, above-named, appellant, who is 
perfecting or has perfected this appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit, said appeal being from the judgments of the 
United States District Court for the District of 
Arizona, that is (1) order for judgment of April 
the 11th, 1955, and (2) Judgment signed, entered 
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ad filed on June the 8th, 1955 (Findings of Fact, 
onclusions and Judgment). 

In this regard the defendant intends to rely upon 
1e following points upon this appeal to the United 
tates Court of Appeals for the Ninth Circuit, 
lat is: 

1. The trial court erred in holding that it had 
irisdiction of this action, since taxpayers’ claim 
yr refund was at a variance with the complaint: 

2. The trial court erred in holding that a bona 
de partnership existed between Willis and the 
ing-Hoover Construction Company: 

3. The court erred in holding that the purported 
ssignment of the corporation to Willis did not vio- 
ite the Assignment of Claims Act: 

4. The trial court erred in not holding that the 
overnment’s tax lien was superior to that of Willis, 
ven if the assignment to Willis be held to be a legal 
ssignment : 

5. The court erred in allowing taxpayers inter- 
st in the amount of the judgment, by reason that 
1ere was no overpayment, but the taxes were al- 
cated to a specific account. 


Dated this 1st day of November, 1955. 


JACK D. H. HAYS, 
United States Attorney 


/3/ ROBERT 8S. MURLLESS, 
Assistant U. 8S. Attorney 


Affidavit of Service by Mail attached. 
[Endorsed]: Filed November 1, 1955. 
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CERTIFICATE OF CLERK 


United States of America, 
District of Arizona—ss. 


I, William H. Loveless, Clerk of the United 
States District Court for the District of Arizona, 
do hereby certify that I am the custodian of the 
records, papers and files of the said Court, inelud- 
ing the records, papers and files in case No. Civ- 
1828 Phoenix, J. E. Willis and King-Hoover Con- 
struction Co., Plaintiffs, vs. Wm. P. Stuart, Col- 
lector, Defendant, on the docket of said Court. 

I further certify that the attached and foregoing 
original documents bearing the endorsements of 
filing thereon are the original documents filed in 
said case, and that the attached and foregoing 
copies of the minute entries are true and correct 
copies of the originals thereof remaining in my 
office in the city of Phoenix, State and District 
aforesaid. 

I further certify that the said original docu- 
ments, and said copies of minute entries, together 
with the original exhibits transmitted herewith, con- 
stitute the record on appeal in said case as desig- 
nated in the Appellant’s Designation filed therein 
and made a part of the record attached hereto and 
the same are as follows, to-wit: 


1. Plaintiffs’ Complaint. 
2. Summons. 
3. Minute entry of February 12, 1953. 
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4. Defendant’s Answer. 

9. Motion and Order associating counsel for 
laintiffs. 

6. Plaintiffs’ Motion to Set. 

7. Minute entry of June 18, 1954. 

8. Plaintiffs’ Opening Brief. 

9. Defendant’s Brief. 

10. Plaintiffs’ Reply Brief. 

11. Minute entry of April 11, 1955. 

12. Plaintiffs’ Proposed Findings of Fact and 
onclusions of Law (being the same as document 
ets). 

13. Motion and Order Extending Time to file 
yjections to proposed findings. 

14. Defendant’s Objections to Plaintiffs’ Pro- 
sed Findings of Fact and Conclusions of Law 
bmitted by Plaintiffs. 

15. Findings of Fact, Conclusions of Law and 
idgment. 

16. Notice of Appeal. 


17. Order Extending Time for Filing Record 
id Docketing Appeal. 

18. Statement of Points Upon Which Defendant 
tends to Rely. 


19. Designation of Contents of Record on Ap- 
al. 


20. Reporter’s Transcript of Proceedings. 
I further certify that the originals of Plaintiffs’ 
chibits 1, 2, 3, 4, 5, 6, 7, 8 and 11 in evidence and 
and 10 marked for identification are transmitted 
rewith as a part of this record on appeal. 
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Witness my hand and the seal of said Court this 
2nd day of December, 1955. 


/s/ WM. H. LOVELESS, 
Clerk 


————————— 


In the District Court of the United States in and 
for the District of Arizona 


Civil Action No. 1828-Phx. 


J. E. WILLIS and KING-HOOVER CON- 
STRUCTION COMPANY, a Joint Venture, 
Plaintiffs, 


VS. 


WM. P. STUART, Collector, Defendant. 


TRANSCRIPT OF PROCEEDINGS 


Proceedings had and evidence taken in the above 
entitled cause before the Honorable Dave W. Ling, 
Judge of said court, in his court room in the 
United States Court House, at Phoenix, Arizona, 
commencing on the 18th day of June, A.D. 1954, 
at ten o’clock a.m. 


Present: Andersen and Chatwin, by Mr. H. Ver- 
lan Anderson and Mr. Kenneth C. Chatwin ap- 
peared on behalf of Plaintiffs. Mr. Robert 8S. Murl- 
less, Assistant U. 8. Attorney, Phoenix, Arizona, 
and Mr. Ethan B. Stroud, Special Assistant to the 
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ttorney General, Washington, D. C., appeared on 
half of Defendant. [1*] 


The Clerk: Civil No. 1828 Phoenix. J. E. Willis 
1d King-Hoover Construction Company, a joint 
nture, versus William P. Stuart, Collector of In- 
rnal Revenue, defendant. For trial. 

Mr. Andersen: Plaintiff is ready. Mi. Andersen 
1d Mr. Kenneth C. Chatwin for the plaintiff. 

Mr. Murlless: If your Honor please, may Mr. 
then B. Stroud of the Tax Division of the De- 
artment of Justice be associated for the purpose 
’ the lawsuit? 

The Court: All right, he may be. 

Mr. Murlless: And then the defendant is ready. 
The Court: You may proceed, gentlemen. 

Mr. Andersen: Would your Honor like an open- 
i statement? 

The Court: Yes. 

Mr. Andersen: This case arises, if the Court 
lease, out of a claimed overpayment made for Fed- 
-al Social Security and Withholding Taxes. 

The plaintiff here, Mr. J. E. Willis, as claimed 
y the plaintiff, was a joint adventurer with the 
‘ing-Hoover Construction Company, a corporation, 
1a particular government job carried on near the 
ity of Flagstaff, Arizona. 

The plaintiff intends to prove that an [2] agree- 
ent was entered into between this corporation and 
[r. Willis, under the terms of which Mr. Willis was 


* Page numbers appearing at top of page of original Reporter’s 
anscript of Record. 
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to advance some $50,000 in funds, which advance 
would permit the King-Hoover Construction Com- 
pany to obtain a bond which was necessary in order 
for it to qualify as the bidder on that Army job. 

We further intend to show, your Honor, that this 
advance of fifty thousand was made, and that the 
condition for the advance of the fifty thousand dol- 
lars, as expressly stated in the terms of the agree- 
ment, was that Mr. J. E. Willis should be secured 
in this advance by having a prior claim on the pro- 
ceeds which were to come as payment for the job 
from the United States Army. 

The plaintiff also intends to show, your Honor, 
that according to this arrangement, the $50,000 was 
advanced, the job was duly completed, the funds 
which were due under the terms of the contract with 
the Army became due and payable. That Mr. Willis, 
through his agent, Mr. Lowell Monsees, attempted 
to get these funds, and before the final payment got 
into his hands, the funds were taken by the de- 
fendant here in payment of payroll taxes and with- 
holding taxes owed by the King-Hoover Construc- 
tion Company to the Federal Government. 

It is our position, your Honor, that these [3] 
funds were not liable for application of payment 
of those liabilities. 

It is further our position that the plaintiff herein 
had an equitable lien upon the funds from the mo- 
ment the contract was entered into, and that this 
lien was prior in nature to any lien which the Govy- 
ernment may have had or attempted to exercise 
when it took these funds by its levy. 
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Mr. Stroud: If your Honor please, we would 
ke to invoke the rule at this time. 

The Court: All right. 

Mr. Stroud: And we have a representative from 
1e Internal Revenue Service with us here, and 
though he was subpoenaed by the plaintiff, we 
ould like to have him sit to our right as an 
ssistant. 

The Court: All right. He will be accepted. 

All other witnesses retire from the court room, 
lease. Witnesses excluded. 

Mr. Andersen: If the Court please, we have as 
ne of our witnesses Mr. Lowell Monsees, whom we 
ssert is the agent of the plaintiff here, and with 
1e Court’s permission, we would like to have him 
amain. 

The Court: All right. 

Mr. Stroud: Your Honor, we have also sub- 
oenaed Mr. George Hill, who is one of the officers 
f the [4] King-Hoover Construction Company. We 
11] not use him until it is our time to be up, and 
‘ he could be excused until that time, subject to 
eing available by telephone. 

The Court: All right. 

Mr. Stroud: If your Honor please, I think that 
1e facts in this case will show that there were two 
mntracts involved. 

The first contract was one which the King-Hoover 
onstruction Company itself entered into with an 
rmy Base in Bellmont, Arizona, for the rehabili- 
ition of some railroad depot grounds in Bellmont. 
I think the evidence will show that the Govern- 
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ment was the first party, and that the King-Hoover 
Construction Company alone and by itself was the 
second party to that contract. 

Pursuant to that contract, the evidence will show 
the King-Hoover Construction Company received 
some seven payments on that contract, which checks 
were made to them, to the King-Hoover Construc- 
tion Company. 

The second contract that is involved in this law- 
suit, if your Honor please, is a so-called joint ven- 
ture agreement entered into between the King-Hoo- 
ver Construction Company, as well as Mr. King and 
Mr. Hoover, as first parties, and Mr. and Mrs. J. E. 
Willis as [5] second parties. 

Now, we think we will show by the evidence that 
Mr. and/or Mrs. Willis had no rights under this 
first contract with the Government, that the money 
when received by the King-Hoover Construction 
Company was the King-Hoover Construction Com- 
pany money, was their property, and being their 
property, they could do with it what they pleased. 
We expect to show that. 

And it was that money which I think the evidence 
will show which King-Hoover Construction Com- 
pany—rather, which the Government levied on, and 
took, I think it was, some $11,000. And of that the 
plaintiffs here claim some $8600 belonged to one of 
the joint, alleged so-called joint venturers, Mr. and 
Mrs. J. E. Willis. 

We say that neither Mr. or Mrs. J. EH. Willis 
had an interest. Mr. or Mrs. J. E. Willis had no 
right, title or interest in that money, that it was the 
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operty of the King-Hoover Construction Com- 
ny. 

And this is a salient fact, if your Honor please, 
id I think counsel has admitted it in his opening 
atement, and I think it is an admitted fact, that 
e King-Hoover Construction Company owed these 
xes, and their only contention, as I understand it, 
eir only contention is that this so-called joint ven- 
rer or partner, that is, Mr. and Mrs. J. E. Willis, 
at the money was theirs, and through the [6] 
int venture belonged to them. 

We say that the tax was owed by the King-Hoo- 
x Construction Company, and that it was properly 
sessed, and we properly collected it. 

The plaintiffs, as we understand their allegations, 
irther claim that there was this so-called partner- 
ip, or joint venture. 

We think the contract, of course, speaks for it- 
lf, and that it was a financing agreement, and no 
yubt the contract, which will be introduced in evi- 
nce, will show, among other things, that the $50,- 
)0 was advanced by Mr. Willis on 8 per cent in- 
rest, with the possibility if the project was suc- 
ssful, he might get 25 per cent interest on his 
vestment. 

At no time was this so-called jomt venture or 
urtnership alleged, prior to the time the Govern- 
ent took the money, was it alleged to be a partner- 
ip. 

In fact, these people held themselves out to all 
1e world, if the Court please, that they were the 
ing-Hoover Construction Company, and the evi- 
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dence will show that they filed income tax returns 
showing that they were the King-Hoover Construc- 
tion Company. 

The evidence will show that there was not [7] a 
Federal income tax co-partnership return filed, that 
is, by any so-called alleged joint venture or partner- 
ship. 

The evidence will show there was no capital ac- 
count standing on the books of the King-Hoover 
Construction Company showing a partner by the 
name of J. E. Willis. Mr. Willis had no distribu- 
tive share in the so-called partnership. He had no 
right to any money which the partnership made, 
which the partnership might earn. He received no 
salary from the so-called partnership. 

In fact, his only right was as a creditor for a 
loan which he advanced, and we submit to the Court 
that under those facts he was nothing but a creditor, 
and we came in ahead of him, and the money which 
we took for the taxes which were owed was right- 
fully ours. 

There are other facts which we will prove to your 
Honor if we have to prove anything, which will 
show that this was not any partnership, and we 
think under the facts and the evidence as it will 
be adduced here that your Honor should enter judg- 
ment for the defendant. 

Thank you. 

The Court: Call your first witness. 

Mr. Andersen: We call Mr. Jack Stanford [8] 
for cross-examination under the statute, as the 
agent of the Government. 
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JACK M. STANFORD 
lled as an adverse witness by the plaintiffs, for 
oss-examination, having been first duly sworn, was 
amined and testified as follows: 


Cross-Examination 
Q. (By Mr. Andersen): Will you state your 
me, please? A. Jack M. Stanford. 
Q. What were you doing during the years 1950 
d 1951, Mr. Stanford? 
A. I was employed by the Internal Revenue 
srvice in the District of Arizona. 
Q. That is still your job, is it? A. Yes. 
Q. What were your duties in connection with 
is employment? 
A. I was a deputy collector. My duties were in 
minor supervisory capacity over a group of dep- 
y collectors. 
Q. Did you work under the direction and super- 
sion of the defendant in this action, Mr. Stuart? 
A. I did. [9] 
Q. Particularly, Mr. Stanford, was it your duty 
id obligation to collect income taxes which had 
en assessed, income and withholding and payroll 
xes which had been assessed against various peo- 
e in this district ? 
A. Yes, sir, that is right. 
Q. What was your authority in connection with 
is capacity, Mr. Stanford? 
A. I don’t believe I understand your question, 
r. Andersen. 
Q. Would you tell the Court briefly what you 
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(Testimony of Jack M. Stanford.) 
were authorized to do by way of making these 
collections? 

A. I was authorized to collect past due delin- 
quent taxes as evidenced by warranty for distraint, 
by distraint, seizure, and sale of property, levy 
upon debts of various types owed to the taxpayer. 

Q. Did you have an investigatory duty in con- 
nection with that? 

A. To the extent of determining what assets or 
funds there were available upon which distraint 
could be made. 

Q. It is my understanding, Mr. Stanford, that 
in the performance of your duties as an employee 
in this capacity, you take upon yourself certain 
delinquent taxpayers, shall we say, and follow 
through on those [10] particular ones, 1s that right? 

A. In the capacity that I was in at the particu- 
lar time that the collection efforts of the then Col- 
lector of Internal Revenue were being made on this 
King-Hoover account, I was in the capacity, as I 
said, of a minor supervisor. 

I was not actually myself charged directly with 
the collection of those accounts. I acted and worked 
along with the man that was assigned the document 
or warrant for distraint. 

Q. Can vou tell us who that was? 

A. They may have changed hands. I think they 
did. 

IT think there were two or three different indi- 
viduals that were actually assigned those accounts 
at that time. 
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Testimony of Jack M. Stanford.) 

One, I believe, was Mr.—was a deputy collector 
y the name of Gregory Jimsik; I believe Mr. Sam 
erger, and Mr. Horton Yager. 

Q. Do you know Mr. Lowell Monsees here? 

Ee ldo. 

@. When did you first meet him? 

A. I believe I met Mr. Monsees some time previ- 
1s to the King-Hoover matter, but just when that 
as, I am not sure. 

I believe I met him when he had a real [11] 
tate office on Monroe Street, between First Ave- 
1e and Central Avenue. 

Q. But your main association or connection with 
r. Monsees was due to this delinquent account of 
ing-Hoover Construction Company which you 
entioned ? A. Yes. 

Q. Can you tell us when you started to confer 
ith Mr. Monsees about this account, and where it 
as? 

A. I think it must have been sometime during 
ie latter part of 1951. At that time, I called on 
m at his office on south Central Avenue, just be- 
w Jefferson Street. 

Q. Could you state what the purpose of your 
sit there was, Mr. Stanford ? 

A. This particular visit that I recall in particu- 
r was after the claim for refund had heen filed by 
r. Monsees, and the purpose of the visit was to 
k Mr. Monsees certain questions relative to the 
aim for refund. 
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(Testimony of Jack M. Stanford.) 

Q. Do you know the date the claim for refund 
was filed, Mr. Stanford ? 

A. I don’t know offhand, no, sir. 

Q. Do you mean to say that you hadn’t contacted 
Mr. Monsees about that account prior to the date 
the claim for refund was filed? [12] 

A. Iam sure that we had, yes. 

Q. Where was that, Mr. Stanford? 

A. I recall at the south Central Avenue address, 
and I recall, I believe, filing a levy, serving a levy 
on Mr. Monsees at that address. 

Q. Yes. Now, calling your attention to the at- 
tachment of this particular amount of money in- 
volved in this lawsuit, the $12,000 and some odd 
that was attached by the Collector. 

Prior to the time that this money became due and 
owing, did you discuss this particular amount or 
sum with Mr. Monsees? 

A. I don’t believe that I did. I am not sure of 
that, though. 

Q. Isn’t it true, Mr. Stanford, that you talked 
to Mr. Monsees in the office of Mr. McRae of the 
Collector’s office ? 

A. I think that is probably true. I have a mem- 
ory of Mr. Monsees being in our office in connection 
with this matter. 

Q. And would you say that was prior in time to 
the date that this money was attached by the Gov- 
ernment? 

A. I couldn’t say, Mr. Andersen. It possibly 
was. I don’t believe so, though. 
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Testimony of Jack M. Stanford.) 

I think our file definitely reflects that [13] we, 
hortly after becoming aware of this fund owing, 
hat we served a levy and TI have no positive mem- 
ry of having talked to Mr. Monsees prior to the 
ervice of the levy. 

Q. You mentioned a moment ago, Mr. Stanford, 
hat you had gone down to Mr. Monsees’s office, and 
hat you had spoken to him there you thought some- 
ime before this levy was made. 

Were you down there for the purpose of finding 
ut what assets were owned by King-Hoover Con- 
truction Company ? 

A. First, I don’t believe, Mr. Andersen, that I 
aid prior to the date the levy was made—— 

Q. You aren’t certain about that? 

A. I said prior to the date the claim was filed, 
ossibly. 

Q. To I understand your testimony to be now, 
Ir. Stanford, that you hadn’t discussed this partic- 
lar sum of money that was to become due with Mr. 
Tonsees prior to the date that it did become due? 

A. My memory of the thing, Mr. Andersen, is 
aat I don’t believe that I was aware that Mr. Mon- 
2e8 Was in any way connected with our taxpayer, 
‘ing-Hoover Construction Company, until we had 
led this first levy on the funds. [14] 

T am referring to the levy which was paid now, 
2e first one. 

Q. You are not certain about that, though? 

A. Well, that is my best memory on it. It hap- 
ened some time ago, and I felt, in thinking back 
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(Testimony of Jack M. Stanford.) 

over this, I have always taken—my thoughts have 
always been that the first indication of Mr. Mon- 
sees’ interest in the matter was after we had filed 
the first levy. 

Do you know the amount of this first levy? 
It was something over $11,000. 

Could it have been over twelve thousand ? 
‘Yes. 

Was it not in fact $12,278.18? 

That is right, I believe. 

And can you say when that levy was made? 
I believe it was made about August 20th, 
1951, or shortly thereafter. 

Q. Do you know when the funds actually were 
obtained by the Collector’s office ? 

A. I can’t state the date definitely. It was some- 
time—I believe there was quite a delay. I would 
say offhand that it must have been sometime in 
October, 1951. 

Q. Could it have been November 6th, 1951? 

A. It could have been, yes. [15] 

Q. And so when you made this levy, between 
that date, which you state was, to the best of your 
recollection, in August, between that date and the 
date the funds were actually obtained, you did have 
discussion with Mr. Monsees, did you? 

A. JI believe that would be right. Surely some- 
time between that date, Mr. Monsees—I became 
aware that Mr. Monsees had an interest. 

Q. Did you know what Mr. Monsees’ interest 
was? 


POPOPOPO 
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Testimony of Jack M. Stanford.) 
Mr. Stroud: Your Honor, we object to that ques- 
on. We object to any interests Mr. Monsees may 
ave had, and ask that that be stricken from the 
cord. I don’t think it is proper for counsel to 
rove agency by this gentleman here, if that is what 
2 is attempting to do. 
Mr. Andersen: This isn’t our object, to prove 
yency here, especially. We are trying to get from 
Ns witness his information about this subject at 
is particular time. I think it is thoroughly com- 
stent. 
The Court: Go ahead. 
Mr. Andersen: Read the question please. 

(The pending question was read by the 

Reporter.) 

A. (By The Witness): I think he explained to 
e what he claimed his [16] interest was, yes. 
Q. (By Mr. Andersen): Could you tell the 
ourt what that was? 
Mr. Stroud: Same objection, if your Honor 
lease. It would be hearsay, not properly connected 
p as yet. No agency of any type, or interest. 
The Court: They probably will later. 
Mr. Andersen: We will, your Honor. 
A. (By The Witness): My memory is that Mr. 
‘onsees alleged that the person whom he was rep- 
senting, Mr. Willis, had advanced funds on this 
wrticular Government contract, against which we 
ad levied, and that he was entitled to be paid be- 
re the Government, that Mr. Willis was entitled 
be paid before the Government’s levy was on. 
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(Testimony of Jack M. Stanford.) 

Q. (By Mr. Andersen): Did he give you any 
other information about this arrangement between 
Mr. Willis and the construction company ? 

A. Well, I think probably he did, Mr. Andersen, 
but offhand I feel we probably discussed the matter, 
and Mr. Monsees no doubt did furnish some other 
information, but, in general, that was the main 
point, as I recall it. [17] 

Q. Did he mention anything to you about an 
assignment which had been made by the construc- 
tion company to Mr. Wills? 

A. He may have. I don’t recall for sure. 

My impression, or my thinking after whatever 
discussion I may have had with Mr. Monsees was 
that this was just a financing arrangement, and that 
the Government would be entitled to go ahead and 
levy on the amount. 

Mr. Andersen: Would you mark this for identi- 
fication ? 

The Clerk: Plaintiffs’ Exhibit 1 for identifica- 
tion. : 

(Said Agreement was marked Plaintiffs’ Ex- 
hibit Number 1 for identification.) 

Q. (By Mr. Andersen): I hand you Plaintiffs’ 
Exhibit 1 for identification, and ask you if you have 
ever seen this document before, Mr. Stanford? 

A. I can’t definitely say whether I have seen it 
or not, Mr. Andersen. 

In explaining that answer, I would like to say 
that this particular case was more or less, to a point, 
anyway, a routine matter with us, and I have at- 
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Testimony of Jack M. Stanford.) 

smpted to recall in the last few days to memory 
nything [18] that I may have heard or seen on the 
latter. 

Thinking along the lines of ever having scen a 
ocument such as this, I haven’t been able to defi- 
itely recall whether I did or didn’t. 

@. Do you ever remember discussing that par- 
cular document either with Mr. McRae or Mr. 
Lonsees ? A. No. 

Q. You did know, did you not, that Mr. Mon- 
es was not an officer of King-Hoover Construction 
ompany ? 

A. Yes, I had no knowledge if he was an officer. 

Q. But you knew he was acting on behalf of Mr. 
Villis, did you? A. Yes. 

Q. And that the reason he was so acting was 
acause Mr. Willis had placed this $50,000 into this 
articular job, is that right? 

A. That is right. And my understanding was 
iat he was attorney in fact for Mr. Willis. 

Q. Mr. Monsees told you he was worried about 
atting his money back, didn’t he? 

A. J think that he indicated that for his client, 
28. 
Q. Did you tell him that you had made this levy 
pon these funds of $12,278.00? 

A. I can’t definitely remember whether I did 
> not. [19] I feel sure that we must have informed 
im of that. 

Q. Is it not true, Mr. Stanford, that you made 
1 agreement with Mr. Monsees that you would not 
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(Testimony of Jack M. Stanford.) 
bother those funds, but that you would allow them 
to come into his hands? 

A. I don’t believe that is right, no, sir. No. 

Q. You don’t recall any such agreement? 

A. No. 

Q. Isn’t it true that Mr. Monsees told you that 
he was interested in paying all payroll taxes, with- 
holding taxes due for wages paid on this particular 
job, and that he would pay those? 

A. Idon’t have any positive memory of his hay- 
ing made such a statement, no. 

@. Didn’t you discuss with him the amount of 
payroll taxes and withholding taxes due on this par- 
ticular job? 

A. We may have. I don’t know for sure about 
that either. 

Q. Would that not be part of your responsibility 
to make inquiry about the payroll taxes on this job? 

A. Yes. Whether we made inquiry of Mr. Mon- 
sees or not, I don’t know. It wouldn’t necessarily 
follow that we would have. 

Q. Did you ask Mr. Monsees about what assets 
King-Hoover [20] Construction Company owned ? 

A. Ihave no positive memory of asking him. It 
could very well be that I did, though. 

Q. Wasn’t that the object of your visit with Mr. 
Monsees in his office? 

A. I don’t recall, Mr. Andersen, that long ago. 
It was in connection with this whole matter, I am 
sure, but what specific points these visits covered, 
I don’t recall. 
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Testimony of Jack M. Stanford.) 

Q. Don’t you recall asking Mr. Monsees whether 
r not they were going to make or lose money on 
his particular job at Flagstaff? 

Mr. Stroud: Your Honor, I think the witness 
as answered. He said he didn’t remember. I think 
t is repetitious. 

The Court: Oh, I think so. 

Q. (By Mr. Andersen): Did you understand 
hat Mr. Monsees was paying a portion of these 
ayroll taxes? 

A. JI don’t believe I ever had any understanding 
hat Mr. Monsees was paying a portion of them, no. 

Mr. Andersen: Mark that for identification, 
lease. 

The Clerk: Plaintiffs’ Exhibit 2 for identifica- 
ion. [21] 

(Said Cancelled Check marked as Plaintiffs’ 
Exhibit 2 for identification.) 

Q. (By Mr. Andersen): Do you know, Mr. 
tanford, whether or not Mr. Monsees ever sent a 
heck to the Government in payment of these de- 
inquent payroll taxes, or in payment of any pay- 
oll taxes in connection with this job at Flagstaff? 

A. Iam afraid I would have to answer that that 

just don’t have any positive memory on it. 

It would be a matter that wouldn’t necessarily 
ave stayed in my mind at all, and I just don’t 
emember. 

Q. I hand you Plaintiffs’ Exhibit 2 for identifi- 
ation, and ask you if you have ever seen that docu- 
1ent before ? 
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A. Well, I don’t have any positive memory of 
ever having seen it. It may be that I did see it. 
I don’t know. 

Q. Would it be your business to know when any 
money was received on these accounts on which you 
were working? 

A. Not necessarily, except possibly in a general 
way. 

As I have said, I was acting in a supervisory 
capacity, and didn’t have at all times complete [22] 
information in regard to the collection of these par- 
ticular delinquent taxes. 

Q. Do you have with you, Mr. Stanford, the in- 
formation as to when the assessments and demand 
for payment were made of the King-Hoover Con- 
struction Company for payroll taxes for 1951, and 
for the last quarter of 1950? 

A. I, myself, don’t have those with me, no, sir. 
They are records that are not under my jurisdiction 
or custody. 

Q. Does Mr. Berger have that information? 

A. I believe that he has, yes. 

Q. Do you have the items which were listed on 
the subpoena duces tecum delivered to you by the 
Marshal? 

A. Most of those items, Mr. Andersen, were not 
in my custody, so I don’t have. 

Q. Does Mr. Berger have those items? 

A. I don’t think Mr. Berger has most of them 
either. 
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estimony of Jack M. Stanford.) 

‘Handing documents to counsel.) The first listed 
ms referring to the claim for refund documents, 
» only documents that we would have in our 
ce, or that we would have in our office here were 
plicates, possibly, or carbon copies of some of 
se that you have asked for here. I think the 
ginals [23] were transmitted to the Internal 
venue, Washington, office. 

y. Do you have any of these documents at all 
your possession now, or did you bring any of 
m with you? 

Mr. Stroud: To shorten this up, Mr. Andersen, 
hink I have most of those in my possession here. 
hat is it specifically you are asking for? 

Mr. Andersen: I will tell you. 

My. Stroud: Your Honor, we are not willing to 
pulate to any of the information stated in the 
um for Refund filed by the plaintiffs. 

Jounsel just asked if we were willing to stipulate 
it. We will not stipulate to it. It is self-serving. 
We will stipulate they filed a Claim for Refund. 
e answer admits that. And I think they have 
en proper procedural methods to get into the 
urt, but we won’t stipulate any of the matter in 
Claim for Refund is true or false. 

We have the Claim here, if they would like to 
» it. 

). (By Mr. Andersen): Did you ever see the 
iim for Refund filed by the King-Hoover Con- 
uction Company and Mr. Willis, Mr. [24] Stan- 
d? 
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A. I may have, Mr. Andersen. It was filed so 
long ago, I couldn’t say for sure about that. It 
would have gone into our office and be processed 
the same as any other claim. 

Q. Would not the claim have come over your 
desk? 

A. Not necessarily, no, sir. 

Q. Or any letters in connection with it? 

A. No. 

Q. Who would have seen this Claim for Refund 
in your office, and letters connected with it? 

A. That would depend, Mr. Andersen, as to how 
it was sent. If it were mailed to anyone’s attention 
in particular, it would have been, it would have 
gone to them first, and then under usual procedure, 
would have been transmitted to our Wage and Ex- 
cise Branch for processing. 

Q. You can’t say, then, that you have or have 
not seen the Claim for Refund? 

A. Not definitely, no. The only possibility that 
I may have seen it was if it were mailed to my 
attention. Otherwise, ordinarily, I wouldn’t have 
seen it. 

Mr. Andersen: May this be marked for identifica- 
tion, please? 

The Clerk: Plaintiffs’ Exhibit 3 for identifica- 
tion. [25] 

(Said Claim referred to was marked as Plain- 
tiffs’ Exhibit 3 for identification.) 


Mr. Andersen: I think that is all at the present 
time, your Honor. 
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Mr. Stroud: May I ask a couple questions? 
The Court: Yes. 

Examination 
Q. (By Mr. Stroud): Mr. Stanford, the assess- 
ant was made by the Commissioner against King- 
oover Construction Company for the taxes in 
estion, is that right? A. That is right. 
@. There is no doubt but what those taxes were 
ved by the King-Hoover Construction Company, 
there, sir? 
A. I don’t think so, no. 
Mr. Stroud: That is all. 


Further Cross-Examination 

Q. (By Mr. Andersen): On what basis were these 
sessments made? Were they made on the basis 
the returns filed by King-Hoover Construction 
ympany ? 

A. As far as I know, they were on the basis 
-a voluntary disclosure of the hability. [26] 

I think there was one return which was filed and 
ned under authority of Section 3612 of the In- 
rnal Revenue Code by one of our—by myself, I 
lieve, in that case. 

Q. Do you have copies of those returns here 
ith you? 

A. No, I don’t have those either. 

Mr. Andersen: Are you willing to stipulate to 
ose? 

The Witness: I have the return. 

Mr. Andersen: Will you stipulate they were 
ade on that basis? 
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Q. (By Mr. Andersen): Who else besides Mr. 
Berger would know about this case, Mr. Stanford? 

A. Mr. Yager was concerned in the collection 
of the account also. 

Mr. Andersen: Will you mark this for identifica- 
tion, please? 

The Clerk: Plaintiffs’ Exhibit 4 for identifica- 
tion. 

(Said Employer’s Quarterly Federal Tax Re- 
turns and Schedules were marked for identifica- 
tion as Plaintiffs’ Exhibit Number 4.) 

Q. (By Mr. Andersen): JI hand you Plaintiffs’ 
Exhibit 4 [27] for identification, and ask you if 
you can identify that document? 

A. Well, these are returns of social security and 
withholding taxes filed in the name of King-Hoover 
Construction Company. 

Q. And you made your assessment based upon 
these returns, didn’t you? A. Yes. 

Q. Can you tell the Court when demand for 
payment of this was made? 

A. JI don’t have the records. 

Q. You don’t have the dates on it? 

A. JI don’t have the records. 

Q. Does Mr. Berger have the records on it? 

A. Yes, I believe he does. 

Mr. Andersen: We offer in evidence Plaintiffs’ 
Exhibit 4 for identification. 

The Court: Do you have any objection? 

Mr. Stroud: No objection to Plaintiffs’ Exhibit 
4, if the Court please. 
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‘he Court: It may be received. 
‘he Clerk: Plaintiffs’ Exhibit 4 in evidence. 
(Said Employer’s Quarterly Federal Tax Re- 
turns and Schedules were received in evidence 
and marked as Plaintiffs’ Exhibit 4.) [28] 
(fr. Andersen: I believe that is all. 
fr. Stroud: No questions. 
‘he Court: That is all. 
(Witness excused.) 
‘he Court: We will have our morning recess 
this time. 
(A short recess was had.) 
“he Court: You may proceed. 
(Ir. Andersen: I call Mr. Monsees. 


LOWELL L. MONSEES 
led as a witness in behalf of the plaintiffs, hav- 
‘been first duly sworn, was examined and testi- 
l as follows: 

Direct Examination 

). (By Mr. Andersen): Will you state your 
ne, please? 
\. Lowell L. Monsees, M-o-n-s-e-e-s. 
). Where do you live? 
\. 536 West Virginia, Phoenix. 
). How long have you lived in this area, Mr. 
nsees ? A. Since 1936. 
). What is your present occupation? 
\. I am a realtor and investment broker. [29] 
). Do you know Mr. J. E. Willis? 
A. Yes, sir. 
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Q. How long have you known him? 

A. Since 1949. 

Mr. Andersen: May this be marked for iden- 
tification, please? 

The Clerk: Plaintiffs’ Exhibit 5 for identifica- 
tion. 

(Said Power of Attorney was marked as 
Plaintiffs’ Exhibit 5 for identification.) 

Q. (By Mr. Andersen): I hand you Plaintiffs’ 
Exhibit 5 for identification, and ask you if you 
recognize that document? A. Yes, sir. 

Q. Will you tell the Court what it is? 

A. That is a general Power of Attorney given 
me by Mr. and Mrs. Willis to sign all documents, 
and do business in their behalf. 

Q. In the State of Arizona? 

A. In the State of Arizona. 

Myr. Andersen: We offer Plaintiffs’ Exhibit 5 in 
evidence. 

Mr. Stroud: May I ask this witness a question 
on voir dire, your Honor? 

The Court: You may. 

Q. (By Mr. Stroud): Mr. Monsees, did you re- 
ceive this [80] Power of Attorney in the mail? 

mee No, siz, 

Q. Where did you, and when did you receive it? 

A. Right here in Phoenix over at the First Na- 
tional Bank. 

Q. Did you see these people sign their signature 
here? A. Yes, sir. 

Mr. Stroud: We object to the introduction of the 
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cument, your Honor, for the reason we don’t be- 

ve an agent can prove his agency by himself. We 

n’t believe the document is properly authen- 

ated. 

Mr. Andersen: If the Court please, this is the 

ry reason we have this document, is so that Mr. 

onsees need not prove the agency by himself. 

The Court: All right, it may be received. 

The Clerk: Plaintiffs’ Exhibit 5 in evidence. 

(Said Power of Attorney was received in 

evidence and marked Plaintiffs’ Exhibit Num- 
ber 5.) 

Q. (By Mr. Andersen): Will you state what you 

-as agent for Mr. Willis? What are your general 

ties? What have they been? 

A. I have handled Mr. Willis’s investments in 

e State of Arizona, since prior to this contract, 

wever. 

This contract—this Power of Attorney was [31] 

ven me after I had made several transactions for 

m to his satisfaction, and he wanted me to con- 

1ue to do business for him while he was out of 

ate. 

Therefore, he gave me a general Power of At- 

rney to buy and sell and transact business for 

m in his absence. 

Q@. When did you first contact the offices of 

ing-Hoover Construction Company, or when did 

ey first contact you? 

A. Well, our office wrote bonds for the King- 

oover Construction Company prior to the time 
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that I was directly interested in this case in this 
Government job. I knew of their operation. 

I was referred—they were referred to me on this 
particular job through their accountant, who was 
a neighbor and good friend of mine. 

King-Hoover Construction Company had been in 
operation in this area for a number of years, and 
being in the real estate and investment business, 
I knew of their operations for quite some time. 

Q. Did you on behalf of Mr. Willis enter into 
an agreement with the King-Hoover Construction 
Company ? A. Yes, sir. 

Q. I hand you Plaintiffs’ Exhibit Number 1 for 
identification, and ask you if you recognize that 


document? [32] A. Yes, sir. 
Q. And will you tell the Court what it is, 
please ? 


A. Well, it is an Agreement that was entered 
into between the King-Hoover Construction Com- 
pany and Mr. and Mrs. J. E. Willis, a joint ven- 
ture, to do this particular job. 

Q. That is the job at Flagstaff? 

A. At Flagstaff, Government job, number so 
and so. It is a long number here. 

@. Do you know the signatures that are on that 


document ? A. Ido. 
And did you see Mr. Hoover sign that? 
Yes, I did. 


And Mr. King? 
Yes, I did, that is right. 
And your signature appears there, does it? 
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A. That is right. 

7. And that is your signature? 

A. That is. 

Mr. Andersen: We offer Plaintiffs’ Exhibit 1 
- identification in evidence. 

Mr. Stroud: No objection. 

[he Court: It may be received. 

The Clerk: Plaintiffs’ Exhibit 1 in evidence. [33] 


(Said Agreement referred to was received in 

evidence and marked as Plaintiffs’ Exhibit 1.) 
). (By Mr. Andersen): Mr. Monsees, were there 
y other agreements about this Flagstaff job be- 
een you, as agent for Mr. Willis, and the King- 
over Construction Company, which were not in- 
‘porated in this Agreement ? A. I think not. 
2. That is, this Agreement covered pretty much 
> relationship ? A. That is right. 
2. Will you just tell the Court what you did in 
nection with this Flagstaff job, generally? 
A. Well, from the very inception, you mean? 
J. Yes. 
A. Well, as I stated a minute ago, I was ap- 
yached by the accountant for the King-Hoover 
nstruction Company. I was informed of this job 
ut was coming up, that it was going to be a good 
), and that King-Hoover would like to bid on it, 
t they didn’t have sufficient funds available at 
» time to make bond, and that if I was interested 
going into the deal with them, make funds avail- 
le so that they could make bond, they would be 
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interested in discussing it with us on a joint ven- 
ture basis. [34] 

Discussions proceeded, and we entered into this 
contract. 

I deposited $50,000 in a joint account, King- 
FHioover Construction Company and J. E. Willis, in 
the First National Bank for this particular pur- 
pose. 

The job proceeded. It was set up in this bank ac- 
eount that I was to sign all checks, approve all 
bills that were paid, inspect the books, made regular 
inspection as I saw fit 

Mr. Stroud: Your Honor, if there is some agree- 
ment, we object to the witness testifying on that, if 
there is some other agreement, bank account agree- 
ment, I think that would be the best evidence of 
what it said or contained. 

We would also like,—I think we have gotten to 
a crucial point in the case—we would also like testi- 
mony to be in question and answer form, rather 
than the voluntary statements of the witness, if we 
may. 

The Court: This will probably save time to ask 
him to state what he did in connection with it. 

Q. (By Mr. Andersen): Will you proceed, Mr. 
Monsees ? 

A. As the job progressed, I made my regular 
inspections at the Bellmont Ordnance Base. 

I had a pass issued me by the Commanding [35] 
Colonel that would give me full run of the base 
where we were working. 
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I contacted Mr. Hoover on the job. I contacted 
r. Cuthbert, who was general foreman, and in many 
ses I had to make decisions in Mr. Hoover’s ab- 
ace, because he was—well, decisions would have 
be made. He would ask me what to do about it, 
d I would tell him what I thought, and that was 
e way it was done. 

During the course of the job, Mr. Hoover got into 
ficulties on some other work, and because we 
re invested in the job, I became more active, be- 
use I wanted to protect my investment. 

In fact, I loaned the company my own personal 
nds at one time. I transferred the joint account 
er to my personal account, because the joint ac- 
unt was delinquent—not delinquent, but there 
is no funds there, so I transferred it over to my 
m account. 

And from July 10th, I believe it was, until the 
se of the job, I had handled all the funds on the 
b without any other signature. 

I could go further in detail, if you want. 

Q. It is your testimony, Mr. Monsees, that the 
nds involved in this job were all kept separate 
om any funds of the King-Hoover Construction 
mpany? [36] A. Yes, sir. 

Q. Now, you said something about your having 
sign all checks? 

A. I did sign. It was set up when the job 
irted. It was set up in the—when I deposited the 
0,000 in the bank, it was established at that time 
at my signature must appear on all checks. 
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Q. Did you deal with the material suppliers who 
supplied material for these jobs? A. I did. 

Q. Could you name some of them? 

A. Well, the Arizona Hardware Company in 
Flagstaff. 

My. Stroud: Your Honor, we object to the ques- 
tion, “Dealing with”. 

It calls for a conclusion. It is non-descriptive. We 
don’t know what counsel means by dealing with. 

Mr. Andersen: I think, your Honor, the witness 
can state what he did by way of dealing. 

The Court: Did you purchase material from 
these people? 

The Witness: Yes. 

Q. (By Mr. Andersen): Did you correspond 
with these material suppliers? 

~*~. I dad. [37] 

Q. Would you name one or two others? 

A. Well, L. B. Foster was the major supplier 
of all equipment and supplies on the job. 

Arizona Hardware Company, and several sub-con- 
tractors I dealt directly with. 

Q. Was J. H. Baxter Company of Texas in- 
volved in this deal? 

A. Yes, sir. They were one of the big suppliers. 

Q. Did they contact you for payment of their 
bills? A. They did. 

Q. They sent the bills to your office, did they? 

A. Yes, sir. 

Q. And all payments of these bills were made 
out of this bank account that you speak of? 
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A. That is right. 

Q. What arrangements were there made, Mr. 
onsees, to secure the repayment of this $50,000 
you as agent for Mr. Willis? 

A. Well, we were to get some of the proceeds 
the job—our contract called for 25 per cent, the 
turn of our investment plus 25 per cent of the 
t profit. 

Q. Or eight per cent? 

A. Or eight per cent interest on our investment, 
hichever was greater. 

Q. Were all proceeds from this job deposited in 
is [88] particular bank account? 

A. Yes, sir. 

Q. That is, with the exception of the last sum 
$12,278.00 ? 

A. Yes, sir, that is correct. 

Q. Did these funds come direct from the Army 
your office? 

A. They come directly from the Army to the 
ing-Hoover Construction Company and my office 
gether. They don’t come directly to my office. 
hey come to the King-Hoover Construction Com- 
any and my office. 

Q. You mean that is the way they were ad- 
ressed ? A. That is right. 

Q. How much of this $50,000 was repaid to you? 
A. You mean finally? 

Q. Yes. A. $45,000. 

Q. Then there is still five thousand plus your 
are of the profits due you from this venture? 
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A. That is correct, yes, sir. 

Q. Do you know whether or not the job made 
a profit? 

A. Yes, sir. The books show they did. 

Q. Of approximately how much? 

A. As TI recall, it was twenty-three, $24,000. 

Q. Of which you claim 25 per cent, is that 
Tonto | A. That ag) right 

@. You heard the testimony here of Mr. Stan- 
ford, Mr. Monsees. 

Calling your attention to your dealings with the 
office of the Collector of Internal Revenue, did you 
have conversation with these people about the pro- 
eeeds from this job? A. Yes, sir. 

Q. Can you state when that was and who was 
present ? 

A. Well, I had numerous conversations with 
Mr. Stanford and Mr. Berger. 

I don’t recall when the first one was on this 
particular job. 

I have known the Internal Revenue Office for 
quite some time, being a business man, and I have 
known both of these gentlemen prior to the time 
that I became interested in this job. 

The exact date when I first discussed the King- 
Hoover job with Mr. Stanford I can’t tell you, but 
JI remember discussing it at several] times. 
Approximately when? 

I would say it was May or June. 
Of 1951? Ane Oi 195 
Could you tell the Court in substance what 
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nese [40] conversations were, aS near as you can 
emember ? 

A. The first definite recollection I have of dis- 
ussing this job was when, I can’t say that it was 
fter the levy was made, or whether it was about 
» be made, but it was along about that time. 

And we discussed my position with this job, and 
hey were interested, they were primarily interested 
a getting their money. And I remember definitely 
alling them that I intended for them to get it, 
long with all the other creditors getting paid every 
ickel that was due them on this particular job. 

I also told them that I had nothing to do with 
ny of King-Hoover’s other obligations or other 
obs that they had worked on, or were in trouble on. 

I was only interested in the railroad rehabilitation 
ob, and I knew that if the job was completed, there 
rould be sufficient funds to pay all indebtedness, 
nd I was given to understand that the job would 
e allowed to be completed, and that the funds 
vould be coming through in the normal channels, 
nd that at that time the Internal Revenue De- 
artment, along with all other creditors, would be 
aid off. 

Q. Who gave you this understanding, Mr. Mon- 
ees ? 


A. Mr. Stanford and Mr. Berger. [41] 


Q. Did they indicate to you that they would not 
ake this last sum of money that became due under 
he terms of this contract? A. They did. 
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Q. They told you that they would allow it to 
come through in the regular course? 

A. That is correct, yes, sir. 

Q. Did you have any conversation about an as- 
signment of these funds from the King-Hoover 
Construction Company to you? 

A. That is correct. 

@. Who did you talk that over with? 

A. With the same gentleman, Mr. McRae. 

Mr. Stroud: We object to any testimony about 
any assignment, if your Honor please, unless the 
document is produced. I think it would be the best 
evidence. 

The Court: I think you have reference to Ex- 
hibit 1, don’t you? Isn’t that what you are talking 
about, your Exhibit 1? 

Mr. Andersen: No. It is another document. 

Would you mark this for identification, please? 

The Clerk: Plaintiffs’ Exhibit 6 for identifica- 
tion. 

(Said Assignment of Claims was marked as 
Plaintiffs’ Exhibit Number 6 for identifica- 
tion.) [42] 


Q. (By Mr. Andersen): I hand you Plaintiffs 
Exhibit 6 for identification, and ask you if you 
have ever seen that document before? 


A. Yes, sir. 

Q. What is it? 

A. It is an Assignment of Claims under a Gov- 
ernment contract. 
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Q. Do you recognize the signatures on the sec- 
nd page of that document? A. Ido. 

@. Whose are they? 

A. CO. E. Hoover, President of the King-Hoover 
yonstruction Company, and the secretary is George 
lil, 

Mr. Andersen: We offer in evidence Plaintiffs’ 
Uxhibit 6 for identification. 

Q. (By Mr. Andersen): First, was this docu- 
nent delivered to you by George Hill? 

A. That is correct. 

Q. And it does represent an agreement between 
ou, as agent for Mr. Willis, and the corporation? 

A. That is correct. 

Mr. Stroud: May I have a question on voir dire, 
our Honor? [43] 

The Court: You may. 

Q. (By Mr. Stroud): You say, Mr. Monsees, 
hat this document was delivered to you by Mr. 
Ill? 

I was in the room when it was signed. 
How was it delivered to you, sir? 

Handed to me. 

Mr. Hill handed it to you? 

I think that is correct. 

Who else was present at the time this was 
aed besides you and Mr. Hill, and Mr. Hoover? 

A. I believe his secretary was. I am not quite 
lear on that. 

Q. Whose secretary, sir? 

A. Mr. Hill’s secretary. 
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Did you actually see Mr. Hoover sign this? 
I am sure I did, yes. 

Well, I say, did you see him sign, sir? 
Yes, I did. 

Mr. Stroud: Your Honor, we object to the in- 
troduction of the document as being irrelevant and 
immaterial, and it hasn’t been shown yet that they 
complied with the United States statutes in execut- 
ing this assignment, and we think until they do 
prove that feature that the assignment would have 
no foree and effect. It would be illegal. 


_ @. Where were you at the time, sir? 
A. In Hill’s office. 

Q. In Mr. Hill’s office? A. Yes. 
Q. What was the date of the meeting? 
A. I don’t recall. 

@. Well, was it in 1950, 1951, or 1952? 
e951, 

@. It was in 1951? A. Yes. [44] 
Q. 

A. 

Q. 

A. 


Mr. Andersen: If the Court please, we are not 
too particularly concerned about the force or effect 
of this, except we introduce it for the purpose of 
showing the arrangement between these two parties. 

The Court: Well, it may be received subject to 
the objection. 

The Clerk: Plaintiffs’ Exhibit 6 in evidence. 


(Said Assignment of Claims referred to was 
received in evidence and marked as Plaintiffs’ 
Exhibit Number 6.) 


Q. (By Mr. Andersen): Did you tell Mr. Stan- 
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rd and Mr. Berger about this assignment, Mr. 
onsees ? 

A. Yes, sir, I am sure they knew about the 
signment. [45] 

Q. You discussed it with them, is that right? 
A. Yes, sir, that is correct. 

@. And you also discussed the agreement, the 
iginal agreement between Mr. Willis and the 
ing-Hoover Construction Company with them, did 
yu? A. Yes, sir. 

@. And did you also discuss it with Mr. McRae? 
A. Yes, sir. 

Q. You spoke to the Commanding Officer at 
ellmont, did you? I think you said, Mr. Monsees? 
me Yes, sir. 

@. Did you tell him your connection with this 
se? A. Yes, sir. 

Mr. Andersen: I believe that is all at this time, 
uur Honor, if we may ask the witness further 
iestions at a later time. 

The Court: All right. 


Cross Examination 
Q. (By Mr. Stroud): Mr. Monsees, who made 
e bid on the construction contract in Bellmont, 
rizona, sir? A. King-Hoover. 
Q. Do you know who they made the bid to up 
ere? Do you know who the party was, the per- 
n? [46] A. The party to whom 
Q. The bid was made? 
A. No, sir, I couldn’t tell you the man’s name. 
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Q. The contract—lI believe we issued a subpoena 
duces tecum on you yesterday. 

Do you have that contract with you at this time, 
sir? A. No, sir, I don’t have. 

Q. Do you have a copy of the contract with you, 
or in your home, or anywhere that you can ob- 
tain it? 

A. No, six, my attorney, I think—don’t you have 
a copy of that? 

Mr. Andersen: You are speaking, are you, Mr. 
Stroud, of the contract between the Government 
and the King-Hoover Construction Company ? 

Mr. Stroud: Yes, sir. 

Mr. Andersen: With reference to this Bellmont, 
job? 

Mr. Stroud: Yes, sir. 

Mr. Andersen: We haven’t been able to find a 
copy of that contract. 

Q. (By Mr. Stroud): Did you ever see that con- 
tract, Mr. Monsees ? A. Yes, sir. 

Q. It was a contract, as I understand it, was 
it, [47] sir, between the King-Hoover Construction 
Company and the Government? 

A. That is correct. 

@. Who was it on it—who was of the first party 
of the Government, do you recall? 

A. Well, I forget the branch. There was a par- 
ticular branch of the Government. I don’t recall the 
exact heading now. There are so many of them. 

Q. The contract was for the construction of and 
rehabilitating a railroad in Bellmont, Arizona, 1s 
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at correct ? A. The Ordnance Depot. 

@. And King-Hoover was the construction com- 
ny that was going to do the work on this contract, 
that right? 

A. That is correct, at the time the bid was made. 
they could have made bond, they would have 
ne it themselves, without us. 

Q@. The money was advanced by you on behalf 
Mr. Willis, I believe you testified, for the financ- 
> of this bond, is that correct? 

A. That was one purpose of it. It was the money 
ut was used to finance the job. 

Q. Did either you or Mr. Willis have anything 
do with the construction up there in Bellmont? 
A. Yes, sir. 

. What was that? 

A. Well, I answered that. In a supervisory capa- 
, In some cases. You could eall it financing. I 
ent a lot of time on the job. 

2). What supervisory capacity, to take that up 
* a moment, did you do, Mr. Monsees ? 

A. Well, I handled all of the financing of the 
». That was my part of the job. 

~. You were only up in Bellmont approximately 
e month, were you, sir? 

A. Well, sometimes I was up there once a week, 
t I didn’t go on regular inspection, unless I was 
there on trouble. It was only once a month, that 
right. 

y. And Mr. Willis, the person who loaned this 
ney, Where did he live? Where is his home? 
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A. He has two homes, one in Kankakee, Illinois, 
and one in Phoenix, Arizona. 

Q. To your knowledge, was he ever down here 
inspecting on the job? Did he ever go to Bellmont, 
so far as you know? 

A. Never went to Bellmont. 

Q. And your job was to countersign the checks, 
as though it were paid out of this fund, is that 
correct, [49] this $50,000 fund, along with Mr. 
Hoover? 

A. That was one of my jobs. 

Q. What else did you do? 

A. Well, I approved all the paying of all bills. 
I inspected the books. 

Q. Well, your connection in paying the bills was 
only countersigning the checks, wasn’t it, Mr. Mon- 
sees ? 

A. JI never signed a check until I approved it, 
and I had to know that it was correct before I 
signed it. 

@. Who did you rely on for getting that in- 
formation ? 

A. Our auditor and bookkeeper. 

@. I see. Now, you didn’t attempt to exercise 
any supervisory capacity up on the job, the actual 
construction of this rehabilitation job, did you? 

A. IL was consulted at various times, and par- 
ticularly any time a major decision had to be made. 

@. What decision do you speak of? 

A. Well, for example, extending a contract, or 
taking on extra work on the job. We had ‘two ex- 
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sions up there that we wouldn’t have taken un- 
s I had approved it. 

2. You were involved in that aspect of it be- 
ise of the money which you were in charge of 
tehing after of Mr. Willis’s, is that correct? 

A. That was one purpose. [50] 

y. You didn’t actually take part in any of the 
arseeing of the construction of the job, did you, 
-- Monsees ? 

A. We had a general foreman for the running 
the job. 

2. Mr. Hoover, Claude Hoover, of the King- 
over Construction Company, as well as his fore- 
n, actually did that work, did they not? 

A. That is correct. 

2. Now, do you know to whom the checks—do 
u know how many payments were made on this 
istruction job from time to time? 

A. Not right offhand, I couldn’t tell you. 

2. Were there some payments made in 1950? 
A. I believe there was one come in in 1950. I 
udn’t swear to that, though. 

. It was a Government check, was it, or how 
s the payment made? 

A. That is correct, a Government check. 

(). Who was the check made payable to? 

A. King-Hoover Construction Company. 

. What did the King-Hoover Construction 
mpany do with the check when it was received ? 
A. It was brought to my office and taken over 
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A. That is right. 
Q. But there was no other indication on th 
account, or on the checks as signed here that Mr. 
Willis was connected with the account in any way, 

was there? 

A. Well, when the account was opened, I have 
a check there, a copy of a check that showed i. 
it was made to the King-Hoover Construction Com- 
pany and J. E. Willis. 

@. Do you have that with you? . 

A. Yes, sir. 

Q. Would you produce it, please? | 

Mr. Andersen: Here it is. (Handing document 
to counsel.) 

Q. (By Mr. Stroud): What is this instrument 
you have [54] handed me, Mr. Monsees? | 

A. That is a second copy of a voucher check. All 
checks that I write for Mr. Willis are written on 
a voucher check system that has three copies, one 
for my records, one for my bookkeeper, and one 
goes back to Mr. Willis. This is my copy. | 

Q. This was to the Valley National Bank in 
Phoenix? 

A. It was written on the Valley National Bank. 

Q. And it was for deposit in the First National 
Bank? A. To that account, correct. | 

Q. And that is where the King-Hoover Specia 
Account was kept, wasn’t it? A. Yes, Stay 

Q. This shows that a deposit was made to the 
Special Account in the First National Bank, does 
it not? A. That is correct. 
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@. This does not show the title or the name of 
2 Special Account in the First National Bank 
ilding here in Phoenix, does it? A NG 
Q. Now, I ask you if there was any information, 
exhibits, or affidavits in your possession which 
owed that the name of this Special Bank Ac- 
ant was anything other than the King-Hoover 
mstruction Company Special [55] Account? 

Do you have any instrument of that description 
your possession, sir? 

A. No, sir, I do not. No money came out of 
at bank account except my signature was on it. 
@. That is right. You countersigned all the 
ecks that came out of that bank account, along 
th Mr. Hoover? 

A. That is right. 

@. And you checked on the funds that came out 
that account, did you not? 

A. Yes, sir. 

Q@. And the reason that you did that was be- 
use of this financing that Mr—the money that 
r. Willis had loaned to the King-Hoover Con- 
suction Company ? A. Partially, yes. 

Q. In other words, you had your hands on the 
edit, of the money, you had your hand on the 
irse strings, didn’t you, sir? 

A. Right, yes, sir. 

Q. All right. The so-called joint venture or part- 
rship, of which you say you were agent for Mr. 
illis, did not at any time file any Federal income 
X co-partnership returns, did they, sir? 
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A. Not to my knowledge. I didn’t have anything 
to [56] do with the bookkeeping of this. 

@. There were no such returns filed? 

A. No. 

Q. You didn’t do any of the bookkeeping in con- 
nection with this project in Bellmont, Arizona, did 
you, sir? A. No, sim 

@. Who did that, please? 

A. Well, sir, they had a bookkeeper by the name 
of Sterling Page. 

Q. You say that that was the King-Hoover Con- 
struction Company ? A. That is right. 

Q. The King-Hoover Construction Company did 
all of the accounting and all of the bookkeeping, 
did they not, Mr. Monsees? 

A. Well, they had an outside auditor do the 
auditing. 

Q. They or their auditor did the bookkeeping 
and the accounting, did they not? 

A. Well, I would say he was my auditor as 
well as theirs, because J paid the bill. 

@. You mean you co-signed the check that paid 
the bill along with Mr. Hoover? 

A. Not entirely. Mr. Willis paid some of it out 
of [57] his funds. 

Q. Mr. Willis paid some of what out of his 
funds? A. Some of the auditor’s expense. 

@. You mean Mr. Willis loaned this company 
additional money in addition to the $50,000 from 
time to time? A® Wes. 

Q. I see. Now, then, I believe you testified a 
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oment ago that you made decisions in Mr. Hoov- 
’s absence up on the job in Bellmont? 

A. Yes. 

Q. Do you recall a meeting that you had with 
r. Stanford and Mr. Berger of the Internal Rev- 
ue Service, in which they asked you certain ques- 
ons, and you gave them certain answers which 
ey wrote down, which meeting occurred sometime 
_ 1952, perhaps May of 1952? 

A. I had a lot of meetings with those fellows. 
Q. Do you remember a particular meeting at 
hich both of those gentlemen were present? 

A. Yes. 

Q. Do you happen to remember they asked you 
rtain questions, and took certain of your answers 
pwn at that time? 

A. Well, they always had a seratch pad around 
hen I was around. [58] 

Q. In other words, they took down everything 
mu said ? 

A. Just about. I should have taken more down 
yself. 

Q. Do you recall telling them you had no super- 
sory capacity whatsoever on the job in Bellmont? 
io you recall making that statement to them? 
A. I don’t recall that. 

Q. Could you have made such a statement to 
iem at that time? 

A. From a construction standpoint, that is cor- 
act. I didn’t have anything to do with the actual 
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construction work on the job, the supervision of 
the men on the job, I had no control over. 

Q. That was the King-Hoover’s responsibility ? 

A. That is correct, yes, sir. 

Q. They did the construction, and completed 
the job up there, did they not? 

A. Yes, sir. 

Q. Do you recall telling those agents at that 
time and on that occasion that you had no active 
voice in furthering the completion of the job up 
there in Bellmont? 

A. No, sir, I don’t. 

Q. You don’t recall telling them that? 

ve NO, Sir. 

Q. Could you have made such a statement to 
them at [59] that time? 

A. Well, if I made it, it was not correct, be- 
cause I was definitely responsible for getting that 
job completed, becanse that was the only way we 
could get our money back out of the job. 

Q. In what way were you responsible for get- 
ting the job completed, Mr. Monsees? 

Q. By getting the final pay check back in our 
hands, so we could pay the bill. That was the hig- 
gest job J had. 

Q. In other words, the co-signing of the checks 
again? 

A. No, I had quite a diffienlt time keeping those 
checks that were due on that job coming through. 
It was, I say, difficult for this reason. The Internal 
Revenue Department were very hot on Kaing- 
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oover’s trail, trying to collect funds that were 
le them. I am not questioning that they were 
1e. 

Q. That is admitted, is it not, Mr. Monsees, that 
e tax was actually due? 

Mr. Andersen: If you know, Mr. Monsees. 

A. (By the Witness): Well, I know that the 
xes were paid in full on our job at the time, as 
e money come through. I think our books will 
iow that the taxes were paid, with [60] the ex- 
ption of the last payment, and that would have 
en paid if the final check had come through. 
We didn’t intend to beat anybody out of a 
ckel, and everybody was paid in full on this job 
eept Mr. Willis. 

Q. (By Mr. Stroud): Do you know that of 
ur own knowledge? Have you ehecked the books 
id inspected them? A. Yes, sir. 

@. When did you do that? 

A. Well, when the final audit was made. 

Q. Who made the final audit? 

A. Kent Pomeroy. 

Q. You mean the final audit of the King- 
oover Construction job? 

A. This railroad rehabilitation job. 

Q. Now, then, going back again—I think my 
lestion was that you had no active voice in fur- 
ering the completion of the job up there, other 
an the signing of the checks, and I believe you 
ated you were seeing to it that the funds kept 
ming through? 
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A. Let us put it this way. The job wouldn’t 
have been completed if it hadn’t been for me, if 
that means anything to you. 

Q. Would you explain that, sir? [61] 

A. Because I had to advance money in addition 
to what we had originally agreed to advance to get 
the job completed. 

@. You loaned the King-Hoover Construction 
Company additional funds of your own? 

A. That is correct. 

@. Those were in addition to the funds advanced 
by Mr. Willis? In other words, how much did you 
advance to the King-Hoover Construction Company 
of your own funds? 

A. Well, at different times—there was, well, 
for example, suppose there was a bill come through, 
and they were going to not make another shipment 
of supplies unless they had received a check im- 
mediately. 

They called me long distance. Our King-Hoover 
bank account was depleted. Our next draw hadn’t 
come through. The only way we could get that 
material in so we could get another advance was 
for me to send that man a certified check, so that 
he would send the supplies, or release them. They 
would be sitting up here on a spur in Flagstaff 
paying demurrage, and we couldn’t get that ma- 
terial on the job, and get the job done unless the 
freight bill was paid. 

That was one instance, for example, so I paid 
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, and when the money come through, I got my 
oney [62] back. 

Q. In other words, you made loans to them so 
iat they could make the payments and get the 
aterial necessary to complete the job? 

A. That is correct. If I was doing nothing but 
nancing on this job, I would have foreclosed them 
ick in May, and done the same thing you are try- 
ig to do now. 

Q. Did you take any notes on the money you 
Ivanced King-Hoover Construction Company ? 
A. No, I didn’t take notes. I didn’t have to. 
Q. Did Mr. Willis take any notes for the money 
2 advanced to the King-Hoover Construction Com- 
any ? 

A. Not except for the first fifty thousand. 

@. He took a promissory note for that amount? 
A. Well, the contract itself says a note. 

Q. I say, in addition to that, did he take a note 
yr the fifty thousand dollars? 

A. No, I don’t think so. 

Q. I thought your bid included taking a note 
yr that? 

A. I said the contract itself was a note. 

Q. To your knowledge, was there any notes 
uken by Willis for the money he advanced ? 

A. No, not except that contract. [63] 

Mr. Andersen: May we have reference to which 
mntract that is, specifically, Mr. Monsees? 

The Witness: Well, the original contract. 
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Q. (By Mr. Stroud): Was that the contract of 
16 November, 1950? 

A. I don’t recall the date it was signed. 

Q. For which Mr. Willis advanced the $50,00€ 
to finance this project? A. Yes. 

Q. That is the contract you referred to? 

A. That is the only time that Mr. Willis ad- 
vanced him any of his own funds. 

@. And you considered that that contract was 
Mr. Willis’ note for the money he so advanced? 

A. That was his security, I will put it that way. 

Q. I see. He didn’t have any collateral security 
other than the personal liability of Mr. Hoover and 
Mr. King, and the King-Hoover Construction Com- 
pany, is that correct? 

A. That is right. 

@. And have any efforts been made by you or 
by Mr. Willis against Mr. Hoover or Mr. King on 
this contract? 

A. No. We are not concerned about Mr. King 
and Mr. Hoover. If we get our favorable decision 
in this case here, there is plenty of funds to pay 
us off. [64] 

Q. Mr. King and Mr. Hoover would be person- 
ally liable under the terms of this contract, would 
they not, sir? 

Mr. Andersen: I think, your Honor, he is eall- 
ing for a legal conclusion that this man isn’t cap- 
able of answering. The instrument speaks for it- 
self. 

The Court: I agree. 
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Q. (By Mr. Stroud): The King-Hoover Con- 
suction Company itself was also liable under the 
rms of this contract, were they not, for the return 
the money advanced by Mr. Willis? 

Mr. Andersen: Same objection, your Honor. 
The Court: Yes, I think so. 

Q. (By Mr. Stroud): And you say, to your 
iowledge, no effort has been made by either you 
Mr. Willis to bring an action or a suit, or to 
llect any money you may have owing to you 
om Mr. Hoover or Mr. King, or the King-Hoover 
mstruction Company ? 

A. We would be very happy to collect money 
at is due us from any source we can get. I will 
frank with you. 

Q. Just answer the question. 

The Court: You stated a moment ago you hadn't. 
The Witness: No, I don’t think so. It hasn’t been 

5] filed, or has there been action filed. Then I 

a mistaken. I didn’t know it had been filed. 

Q. (By Mr. Stroud): You didn’t consult with — 

yr. Willis in reference to any of the policies on 
e job in Bellmont, Arizona, concerning this con- 

act, did you, sir? 

A. Mr. Willis, himself? 

Q. Yes. 


A. The only time Mr. Willis was consulted, he 
as consulted quite at length, prior to his entering 
to the contract. 


Q. After that he wasn’t consulted? 
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A. Well, he was kept informed. I kept him 
posted as the job progressed, yes. 

Q. I see. Do you know whether the company 
had any capital account set up for Mr. or Mrs. 
Willis on its books of account? 

A. I couldn’t tell you that. 

Q. Did Mr. Willis receive at any time money 
on this contract as it was completed from time to 
time ? A. No, sir. 

@. When did he receive his money, Mr. Mon- 
sees ? 

A. I have a schedule in my books when he re- 
ceived money back. 

Mr. Andersen: Would you like to have this? 

The Witness: Yes. 

What was that question again? 

Q. (By Mr. Stroud): I said, did Mr. Willis 
receive any money from time to time on the con- 
struction contract? 

You mean profit, or the original principal? 
Just some money. 

Yes, he received some money. 

When did he receive the first amount there? 
On July 10th. 


Of what year? ey “BOI 

And what was that? A. $12,800.00. 
Was that a return of his principal? 
Partially. 


And when did he receive the next amount? 
November the 6th, 1951. 
And how much was that? 
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Twenty-five thousand. 

And when did he receive the next amount? 
On November 13th. 

What was that amount? 

. Fifteen thousand. 

Mr. Andersen: If the Court please, if we can 
ve [67] time, we will be glad to have this sched- 
e from which Mr. Monsees is testifying put in 
idence. 

The Witness: In between, however, there was 
ore money advanced by me, so that is the balance 
eet right there. 

Q. (By Mr. Stroud): That is summarizing? 
A. Yes. 

Q. Can you tell us, sir, how much money Mr. 
llis has received back? 

A. He has received $45,000 of the original $50,- 
)0 invested. 

Q. Of his original $50,000 loan, he has received 
15,000 back ? A. That is correct. 

Q. Do you know how this account was set up 
1 the books of the King-Hoover-Willis Construc- 
on Company ? 

Mr. Andersen: I think it has been asked and 
iswered, that he didn’t know, your Honor. 

The Court: Yes, he didn’t know anything 
out it. 

Q. (By Mr. Stroud): Mr. and/or Mrs. Willis 
d not receive any salary from the King-Hoover 
onstruction Company ? 

Py Nowsir. 


POPO > 
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Q. Jing - Hoover Construction Company was 
billed [68] directly, were they not, for bills on the 
job? A. That is correct. 

@. Under this construction contract? 

A. Correct. 

The Court: We will suspend until one-thirty. 

(Thereupon the noon recess was taken.) [69] 


Afternoon Session 
June 18, 1954, 1:30 o’clock p.m. 


Court convened pursuant to recess. 
Appearances: Same as before. 
The Court: You may proceed. 


LOWELL L. MONSEES 
resumed the stand and testified further as follows: 


Cross Examination—(Continued) 

@. (By Mr. Stroud): Now, Mr. Monsees, just 
before the noon recess we were discussing the re- 
turn of this principal amount of the loan Mr. Wil- 
lis had made to the King-Hoover Construction 
Company, and I believe you had told us he had 
received back of the $50,000 some $45,000, is that 
correct ? A. Exactly forty-five. 

Q. And I believe you told us further on August, 
some date in August of 1951, he received $12,000, 
and that you testified further that in November, 
1951, he received $25,000, and then again later in 
the month of November, 1951, he received $15,000. 
[70] Was that substantially what you said, sir? 
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A. That is correct. 

Q. Now, Mr. Monsees, in adding 12, 25, and 15 
ousand dollars, I get $52,000. 

A. Well, that is correct. I grant you that. 

Q. In other words, it is correct that Mr. Willis 
ceived $52,000 instead of $45,000 back? 

A. In the interim, though, he had advanced 
,041.99 on 9/12/51. 

And he advanced $958.01 on 9/17. 

He advanced $2,173.85 on 9/20. 

He advanced $626.12 on 9/22. 

And that left a balance as of 9/22 he owed us, 
jl, [ would have to subtract here 
Q. That is all right. Let me ask you this, sir. 
hat were these additional loans to the King- 
oover Construction Company made for? 

A. For supplies. That was paid direct to the 
ppliers of material on the job. 

@. Did he take notes for these additional loans 
at he made to the King-Hoover Construction 
ompany ? A. No, sir. 

Q. He did not? A. No, sir. 

Q. It was just like the original $50,000 loan? 
e [71] just advanced them some more money? 
A. The reason he had advanced more money 
as because we had no money available in the 
int account. These hills had to be paid, and to 
ep the job going, I advanced these funds out of 
y own account. 

Q. Wait a minute. Who advanced these amounts 
yu have just enumerated, you or Mr. Willis? 
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A. Bedid. 

Q. You did? A. ‘Yesuusit: 

Q. But your records there, and your testimony, 
as I understand it, sir, showed that Mr. Willis re- 
ceived back $52,000? 

A. Well, that is correct. I grant you that. 

Q. Well, then, which is it? Did he receive $45,- 
000 back, or $52,000, sir. I don’t understand your 
testimony on that. 

A. Well, would you like to look at the record 
here? 

Q. No, I would like to have you tell me which 
figure is correct. Did he receive back $45,000 or 
$52,000, six? 

A. He received fifty-two, but this total of 
$7800.00 that was advanced by me was paid to me 
by Mr. Willis out of his own funds. 

@. This was out of his own funds, now? [72] 

A. I paid them out of my funds. 

@. Whose funds were they, yours, or his? 

A. This $7800 at the time it was spent was my 
funds, but I got it back from Mr. Willis with his 
personal check. 

@. Do I understand you to say he loaned the 
money to you to loan to the corporation? 

A. Well, Mr. Willis’ funds and mine are—when 
I handled Mr. Willis’ funds, I handled them as my 
own. He trusts me and I trust him. There is such 
a thing as trust in this world yet. And that is one 
man that trusts me, and I trust him. 

We commingled our financing, and we always gave 
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n accounting. However, our books are correct and 
an be audited at any time. 

Q. Then do I understand it that the $7800 that 
ras advanced to the corporation, in addition to the 
50,000, was all from, all of it came from Mr. 
Villis to you? A. It did. 

Q. Then it wasn’t your funds? 

A. Well, it was my debt. I advanced it. 

Q. Well, did he loan to you this money for your 
ersonal purposes ? 

A. He merely repaid me for moneys that I had 
pent for his account. 

Q. JI see. When you recovered the $7800, did 
ou [73] eredit Mr. Willis’ account with that 
mount? A. Yes, sir. 

Q. In other words, as I understand it, your 
unds and his were commingled, and you made addi- 
ional loans from time to time in addition to the 
riginal $50,000 loan to King-Hoover Construction 
yompany, and as you were repaid yourself, you 
redited Mr. Willis with that amount, is that cor- 
ect? Is that a correct statement of it? 

A. Our books have always been — our book- 
creeper keeps our accounts for me. I don’t quite 
ollow your statement there, but our books are cor- 
ect. My books and Mr. Willis’ books balance. 

We have an unpaid balance from this King- 
Toover venture at this time of $45,000. We have 
received $45,000. We have an unpaid balance of 
35,000. 

Q. What is the total amount you have loaned 
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to the King-Hoover Construction Company, and 
by you? 

I will specify, what is the total amount which 
Mr. Willis has advanced to the King-Hoover Con- 
struction Company ? 

Mr. Andersen: If the Court please, this record 
here that Mr. Monsees has in his possession I think 
sets forth in detail the dates of these advances and 
dates of repayment. [74] 

If it please the Court, if we could shorten this 
thing, we would be very happy to stipulate that 
that go into evidence as the true and correct ac- 
count of Mr. Willis with the King-Hoover Con- 
struction Company. 

The Court: All right. 

Q. (By Mr. Stroud): What was the total amount 
of money that Mr. Willis advanced to the King- 
Hoover Construction Company? 

A. I will say it was $57,800. 

@. And how much money did you advance to 
the King-Hoover Construction Company yourself, 
personally ? A. Well, that bemg— 

The Court: Is that included? 

The Witness: That is included. 

The Court: All right, that settles that. 

Mr. Stroud: All right. 

Q. (By Mr. Stroud): What is the total amount 
that Mr. Willis has received back? Is it $52,000? 

A. He has received $45,000. 

Q. Isee. And so those figures that show $12,000, 
$25,000, and $15,000, are not correct, then? 
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A. They are correct. If you will follow this 
lver sheet down here, you will see that they are 
crect. [75 | 

Q. Well, then, he has received back more than 
5,000 of the total he has advanced, has he not? 
A. I don’t follow you. 

Q. Do you know how much of the total amount 
funds that Mr. Willis advanced to the corpora- 
n that he has received back? 

A. Yes, sir. 

@. What amount is that? A. $45,000. 

Q. Now, then, Mr. Willis was not a party to 
e contract with the Government at Bellmont, 
"1zona, was he, sir? 

Mr. Andersen: That has been asked and an- 
ered. 

The Court: Yes. 

Mr. Stroud: J think that has been gone into, 
ur Honor. I wanted to follow that question up 
th this one. 

Q. (By Mr. Stroud): JI believe you told the 
avenue Agents when they talked with you about 
is matter in May of 1952 that Mr. Willis was not 
ible in any way, shape, or form under that con- 
act? A. I don’t recall that statement. 

Q. You don’t recall stating that? 

A. No, sir. [76] 

Q. That is a fact, is it not? 

A. I don’t know. 

Q. You don’t know whether he was or was not? 
e wasn’t a party to it, but you don’t know whe- 
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ther he was or was not liable under the contract? 

Mr. Andersen: May we have liable for what, 
your Honor? 

The Court: For the performance of the con- 
struction contract, is that what you mean? 

Mr. Stroud: I will phrase it this way. 

Q. (By Mr. Stroud): Mr. Willis had no obli- 
gations or liabilities, or duties under that contract 
with the Government at Bellmont, Arizona, did he? 

A. Well, I am sure he did. Without Mr. Willis, 
the contract wouldn’t have been accepted by the 
Government, and without Mr. Willis and myself 
being active in the deal, the job couldn’t have heen 
completed, so I would say he had a definite respon- 
sibility there. 

Q. Did the Government know that either you 
or Mr. Willis was involved in this matter? 

A. The Commanding Officer up at Bellmont 
knew 11. 

Q. What duties did you or Mr. Willis have 
under that contract? 

A. We furnished the financing and paid the bills 
and [77] saw that the job was completed. 

Q. I understand that. But did you have any 
liability under that contract for the completion 
of it? 

Mr. Chatwin: That calls for a conclusion. ] 
object to it. 

Mr. Stroud: We are perfectly willing if coun- 
sel, or if the plaintiffs will produce the contract. 
to let it speak for itself, and to introduce it intc 
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dence. And we have subpoenaed every person 
it we thought might have a copy of the original 
that contract, and we are unable to produce it. 
[hey are now attempting to by secondary evi- 
nee and conclusions of this witness to try to get 
ne information on that contract in the record. 
Mr. Andersen: If the Court please, that con- 
ct or a copy of it, probably a dozen copies of 
were given to the Army at the time it was pre- 
red, if I know them, and I think the United 
ites Government has in its possession a copy of 
ut contract. We have tried and failed to find a 
by of it. 

Che Court: It could be stipulated, couldn’t it, 
it the contract was between the Government and 
se contractors ? 

Mr. Chatwin: I believe it is admitted in the 
3| Government’s answer that the contract existed, 
t we haven’t seen it. 

The Court: That is the conclusion you have 
iched from what you have heard ? 

Mr. Stroud: I think that is correct. All we want 
point out is that Mr. Willis was not a party to 
» contract, not privy to the contract, and had 
der that contract no rights or duties. 

The Court: I have that in mind right at this 
tant. 

Mr. Chatwin: To that we will stipulate, your 
ynor. 

The Court: All right. 
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Mr. Stroud: JI will withdraw that last question, 
your Honor. 

Q. (By Mr. Stroud): Mr. Monsees, one or two 
more questions. You testified this morning, I be- 
lieve, sir, that the check from the Government on 
this Government contract at Bellmont came di- 
rectly to the King-Hoover Construction Company, 
and that when they received it, it was then depos- 
ited in the bank account here in Phoenix? 

A. That is correct. 

@. How do you know what they did with that 
check, or whether they deposited that check, or 
when that check came through? [79] 

A. I was in direct contact with their office, and 
with the Army office. I knew when those checks 
were coming through. 

Q@. They told you that the check was on the 
way, didn’t they? A. That is right. 

@. And then Mr. Hoover signed the check and 
deposited it in the bank account? 

A. He brought the check, or sent it right to my 
office, and I deposited the check. 

@. You had no control over that check prior 
to the time that you received it, did you, sir? 

A. No. 

Q. Now, a moment ago, before lunch, I believe 
you testified that the Revenue Agents had agreed 
with you, or had made some statements. to you 
that they would let this fund of money owing to 
the King-Hoover Construction Company come on 
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rough so that you as party here could get your 
nds on it, is that correct? 

A. That is nght. 

®. Isn’t it a fact, Mr. Monsees, that that state- 
ant is not true at all? And that, in fact, the Rev- 
ue Agents and the Internal Revenue Service 
ide a levy on you for money? 

A. I still stand exactly lke I said this morning. 
0] And I will be very happy to elaborate on it, 
you would like. 

@. Can you tell His Honor approximately what 
e date of that conversation with the Revenue 
rents was? 

A. I can’t recall the exact date. It was either 
May or June. 

Q. Of what year, sir? A. 1951. 

Q. Of 1951? A. Yes, sir. 


Q. Do you recall being levied on by the Internal 
avenue Service for a certain sum of money? 

A. Yes, sir. 

Q. In approximately October of 1951? 

A. Yes, sir. Would you like for me to elaborate 
_that conversation a little bit? I would be glad to. 
Yes. A. I was told—— 

Who was the conversation with? 

With Mr. Stanford. 

Who else was present? 

Mr. McRae. 

Who else was present? 

I don’t recall whether Mr. Berger was in 
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that particular conference or not. But I was 
told [81] 

@. Where did that conversation take place? 

A. Up in the Internal Revenue office, at Mr. 
McRae’s desk. 

@. And what was the approximate date of this 
conversation ? 

A. I don’t recall the exact date. But it was 
pertaining to this levy, and it was mostly pertain. 
ing to releasing these funds, so that we could pay 
all the obligations and pay the bill that was due 
to the Internal Revenue Department. 


Q. There was an obligation outstanding at tha’ 
time ? A. Sir? 

Q. There was an obligation oustanding in taxes 
to the Internal Revenue Service? 

A. That is correct. 

Q. And you don’t recall when that conversatior 
took place? 

A. Not the exact date, no. 

Mr. Chatwin: If the Court please, the questior 
has been asked and answered several times. He 
said in May or June. 

Mr. Stroud: All right. That is all. 


Redirect Examination 
Q. (By Mr. Andersen): Would you go aheac 
and describe [82] this conversation you were just 
speaking of Mr. Monsees, in a little greater detail‘ 
A. Yes, sir. We had been behind for quite some 
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ne about paying our bills, and about getting this 
> completed. 
That was the reason why I had to make definite 
vances to the subcontractors and to the material 
ppliers. 
The Internal Revenue was quite anxious to get 
air hands on any funds belonging to King-Hoover 
at they could, and for which I don’t blame them 
r that. 
But the thing I do object to is this, and that is 
at I was doing my level best to get this work out. 
knew there was funds available to satisfy all 
ums against Mr. Willis and the King-Hoover 
9 at Bellmont. 
I talked to these boys, and I talked to Mr. Mc- 
ie about it. I went to Mr. McRae for his advice 
it, and it was understood that this levy was 
epared ready to serve, but they assured me that 
ey would not file it, and would let this money 
me through its normal channel. 
That would be the quickest way to satisfy all of 
e obligations to the job, and for them to get their 
mney cleared up on this job from King-Hoover. 
And had it not been that this was going to be 
e procedure, I wouldn’t have stood by and let 
at check go the route that it did go. I could 
ve stopped it, but I took those gentlemen at 
eir word, that they would do just that, and I 
sumed that they took me at my word. 
When the check didn’t come through, I called 
ss Angeles office, and they told me that the check 
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had come to Bellmont, the check had gone to Bell- 
mont. I called Bellmont, and they told me up at 
that office that it had been levied on and taken by 
the Internal Revenue Department. 

And furthermore, at the very time that this prom- 
ise was given me that it wouldn’t be levied upon, 
the levy had already been filed, and I didn’t know 
anything about it. 

That is all I have got to say. 

Q. Did you talk to Mr. Berger and Mr. Stan- 
ford after you had found out that they had taken 
the money ? A. Yes, I did. 

Q. Can you tell where and when that conver- 
sation took place? 

@. In their office. 

Q. Would you relate the conversation, as near 
as you can remember? [84] 

A. Well, pardon me, pardon the expression, 
they crawfished and said there was nothing they 
could do about it. 

Q. Did they tell you who made the levy, or 
who took the funds? 

A. Yes. You mean the individual? 

Q. Yes. A. I don’t know that. 

Q. Did they tell you what they had done with 
the funds? 

A. They said they sent them directly to Wash- 
ington, D.C. They didn’t keep funds in their office 
up here. 

Q. Did they tell you that they had applied the 
fund in the payment of any particular, payrol! 
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ces, or debts of King-Hoover Construction Com- 
ny ? A. I don’t recall that. 

Q. Did the joint venture ever pay the Collector 
Internal Revenue any funds? 

A. Yes, they did. 

2. JI hand you Plaintiffs’ Exhibit 2 for identifi- 
sion and ask you if you have ever seen this docu- 


nt before? A. Yes, sir. 
). That is the check to which you have refer- 
ce? A. Yes, sir. [85] 


Mr. Andersen: We offer in evidence Plaintiffs’ 
hibit 2 for identification. 
Mr. Stroud: No objection. 
The Clerk: Plaintiffs’ Exhibit 2 in evidence. 
(Said cancelled check referred to was re- 
ceived in evidence and marked Plaintiffs’ Ex- 
hibit 2.) 
Mr. Andersen: May this be marked for identi- 
ation ? 
The Clerk: Plaintiffs’ Exhibit 7 for identifica- 
n. 
(Said cancelled checks were marked as Plain- 
tiffs’ Exhibit 7 for identification.) 
@. (By Mr. Andersen): Mr. Monsees, did the 
ing-Hoover Construction Company ever pay the 
nployment Security Commission of Arizona any 
xes for Unemployment Compensation ? 
A. Yes, sir, it did. 
Q. And did they ever pay the Industrial Com- 
ission of Arizona any Industrial Commission in- 
rance ? A. Yes, sir. 
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Q. I hand you Plaintiffs’ Exhibit 7 for identifi- 
cation, and ask you if you recognize those docu- 
ments ? A. Yes, sir. 

Q. And what are they? 

A. Payment for taxes and withholding taxes 
and payroll taxes. 

Mr. Andersen: We offer in evidence Plaintiffs 
[86] Exhibit 7 for identification? 

Mr. Stroud: If your Honor please, we think 
the checks payable to the Industrial Commissior 
of Arizona are irrelevant to the issues here. We 
have no objection to them. 

The Court: It seems so to me. What do yot 
have in mind there? 

Mr. Andersen: If the Court please, it is jus 
for the purpose of showing the joint venture dic 
meet its obligations, as far as employment taxe: 
were concerned. 

That is the only purpose it serves. As far as the 
Employment Security Commission of Arizona i: 
concerned, I think it is quite obvious why we woul 

want in evidence something showing the amoun 
paid to that State subdivision. 

The Court: It may be received subject to fi 
objection. 

The Clerk: Plaintiffs’ Exhibit 7 in evidence. 

(Said cancelled checks referred to receivec 
in evidence and marked as Plaintiffs’ Ex 
hibit 7.) 

Q. (By Mr. Andersen): Mr. Monsees, Mr 

Stroud has asked you questions about these addi 
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aal advances, which I believe you stated to be 
00, which were made by you on behalf of Mr. 
llis? [87] A. Right. 

). When these advances were made, did you 
fe any agreement with the King-Hoover Con- 
action Company regarding security for repay- 
nt of these advances? 

\. Nothing in writing. We had an oral agree- 
nt with Mr. Hoover. 

Te come into my office and says, ‘‘We are over 
yarrel here. We have got to get this thing com- 
ted some way,” and the only way I knew to get 
done was to buy the material, and I agreed to 
vance the money and to get it back when the 
‘t check come through from the Government on 
‘tial payment. 

). In other words, he agreed with you that the 
yceeds from the contract would be the security 
‘the repayment of this seventy-eight hundred ? 
\. That is right. 


)». And that is the understanding that you had 
h the original fifty thousand, too, was it not? 
\. That is correct, yes, sir. 

2. Mr. Monsees, you were speaking here about 
» account which you had with Mr. Hoover’s funds. 
it not true that all of the proceeds from the 
) were deposited in this bank account over which 
1 had control? 

A. That is correct, all except the last check 
it [S88] we didn’t get. 
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The Court: What was the amount of the last 
check? 

The Witness: $12,280, if I am not mistaken. 

The Court: That was the final payment on com- 
pletion? 

The Witness: Yes, sir. That was the one that 
was levied upon. 

The Court: J wondered what the amount was. 

Mr. Andersen: I believe the complaint, your 
Honor, shows that amount to be $12,278.00 and 
some cents. 

The Court: That is all right. The witness has 
answered the question. 

Q. (By Mr. Andersen): You were asked about 
the auditor for the company. Who selected the audi- 
tor for the joint venture books? A. JI did. 

@. And who was that? 

A. Kent Pomeroy. 

Q. Did Mr. Pomeroy prepare statements re- 
flecting profit from this joint venture operation ‘ 

A. Yes, sir. 

@. And he did prepare a final balance sheet or 
it, did he? A. Yes, sir. 

@. And did he prepare a summary of all the 
wages paid by the joint venture on this Bellmont 
job? [89] 

A. Yes, sir. 

Q. I hand you Plaintiffs’ Exhibit 3 for iden- 
tification, and ask you if you recognize that docu. 
ment? A. Yes, sir. 

Q. Would you state what it is, please? 
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A. Well, it is a claim. 

2. Claim for refund? A. For refund. 

2. With supporting schedule? 

A. That is right. 

2. And to your knowledge, was the original of 
s claim filed with the Federal Government? 

A. That is right. 

Mr. Andersen: We offer in evidence Plaintiffs’ 
hibit 3 for identification. 

Mr. Stroud: Your Honor, we object to the in- 
duction of Plaintiffs’ Exhibit 3 into the evi- 
1ce, for the reason that it is a self-serving state- 
nt. 

Che Court: I agree with that. It is merely evi- 
1ce that a claim was filed. I will admit it in 
dence. 

Mr. Stroud: We will admit the claim was filed. 
[he Court: Evidently there is a summary of 
tain records there. The records aren’t before the 
urt. [90] 

Mr. Stroud: The records aren’t before the Court, 
1 we have a right to cross-examine anybody that 
spared them. It is not the best evidence. 

The Court: Yes. 

Mr. Andersen: I think that is all at this time, 
ir Honor. 

Mr. Stroud: One more question, Mr. Monsees. 


Recross Examination 
). (By Mr. Stroud): You stated a moment ago 
redirect examination that you could have stopped 
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the checks. I assume you meant the $12,000 owed 
from the Government to King-Hoover Construction 
Company ? 

A. I don’t think I said I could stop the check. 
I think I said I could have taken other recourse. 
I could have taken any action providing I wasn’t 
given to understand that this was going to come 
through to conclusion, as we had agreed to at that 
time. 

Q. You don’t mean to state a moment ago that 
you could have stopped the payment of this check, 
did you, sir? 

A. I don’t think I said that, did I? 

Q. I believe you did, sir. Did you mean to imply 
or state that you could have stopped the payment 
of this [91] check to King-Hoover Construction 
Company ? 

A. No, I don’t think I could have stopped pay- 
ment of the check, but what I had in mind, I had 
other recourse. I could have held up payment of 
it at that time until this thing was settled, before 
anybody got the money, is what I meant. 

Q. You could have held up payment of this 
check? 

A. Yes, I am sure I could have. 

Q. That is your conclusion, that you think you 
could have held up payment? Actually, you didn’t 
have any control over the payment of a check by 
the United States Government on a construction 
job to the King-Hoover Construction Company ? 

A. Well, that, of course, is a legal matter, and 
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m not an attorney. I don’t know much about law. 
2. And that was just your conclusion that you 
ght you could have stopped this? 

A. Let us put it this way. I could have taken 
ps to keep this money out of the Internal Rev- 
1e Department’s hands had I known it was not 
ning to conclusion as planned. 

2. But your answer to my question, you had no 
trol over that check, or the payment to the 
ng-Hoover Construction Company by the United 
ites Government, did you? [92] 

A. Not after it was issued, no. 

2. Or before? 

A. Before a check is issued on a job of that 
id, it has to be approved. 

[he voucher, no, not the voucher, the claim for 
yment that is sent to them has to be approved. 
hen a Government job like that is in progress, 
. claim for payment has to be made up on the 
, has to be approved by the head of the local 
Inance depot, and then forwarded into the Los 
geles office for payment. 

That is the way these were handled up there. 
My step there would be to have kept that from 
ng approved prior to the time it went to the 
ast. 

J. You mean you would have asked someone not 
approve that on the Government level? 

me That is correct. 

2. Of course, you do not know whether they 
uld or would not have? 
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A. Iam quite sure of that. 

@. What makes you think that? 

A. Because I would, I was in pretty close con- 
tact with that job up there. 

@. You had nothing to do with that contract, 
as I understood your testimony? That was strictly 
between King-Hoover and the Government? [93] 

A. I was in pretty close contact with that job, 
and the man in charge of it. 

Mr. Andersen: I object. 

The Court: What difference does it make what 
wasn’t done. It is of no interest to me. 

Mr. Stroud: I think that is right. We take the 
position they had no right or authority. 

The Court: I don’t know whether they did or 
didn’t, but I am not interested. 

Q. (By Mr. Stroud): Do you have any pecuni- 
ary interest in this lawsuit, Mr. Monsees? 

A. I don’t know what pecuniary means. 

@. Do you have any money interest? Do you 
stand to gain anything from the lawsuit? 

A. No, sir, I don’t. 

@. You won’t get any of this money in the even- 
tuality your side wins, will you? 

A. No, sir. 

Mr. Stroud: All right. That is all, thank you. 

The Witness: I would be glad to state my posi- 
tion in the case, if you would like. 

The Court: Oh, I am not interested, unless coun- 
sel is. 
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Mr. Andersen: I think that is all of this wit- 
ss [94] at this time, your Honor. 
[The Court: All right, that is all. 
(Witness excused.) 
Mr. Andersen: I call Mr. Kent Pomeroy. 


KENT POMEROY 
led as a witness on behalf of the plaintiffs, hav- 
r been first duly sworn, testified as follows: 


Direct Examination 
2. (By Mr. Andersen): Will you state your 
me, please ? A. Kent Pomeroy. 
2. What is your occupation, Mr. Pomeroy? 
A. Accountant. 
). And with whom are you associated? 
A. Cuthbert Johnson & Company. 
Q. Are they certified public accountants here in 
loenix ? A. They are. 
@. Were you so associated during 1951 and 
92? Pe Y Cs sci 
@. Axe you acquainted with Mr. Lowell Monsees 
re? A. Yes, sir. 
(. And you are acquainted with the officers of 
2 King-Hoover Construction Company? [95] 
A. Yes, sir. 
@. Were you employed to perform, that is, was 
e firm of Cuthbert and Johnson employed to per- 
rm an audit of the books of a joint venture be- 
een this individual and this corporation ? 
A. On a modified basis, yes, sir. 
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Q. Would you explain that, sir? 

A. Could I refer to the report you have? 

Q. Just state if you were employed to prepare 
a report. 

A. We were employed to examine the earnings 
records of King-Hoover Construction Company, 
and to also go over the joint venture records and 
determine what their operation had been, the re- 
sults of their operation. 

@. When you speak of earnings records, what 
do you mean? 

A. Individual earnings records of employees. 

Q. Of employees of the joint venture? 

A. That is correct. 

Q. Did you under the supervision of Cuthbert 
Johnson and Company investigate the books and 


records of this joint venture? A. Yes, sir. 
Q. And you prepared therefrom a rather de- 
tailed report, did you not? [96] A. Yes, sir. 


Q. Could you tell the Court what records you 
looked at? 

A. Well, we looked at the bank statements, can- 
celled checks, check books, deposit slips, payroll 
record, vouchers, and their journal. 

@. Is that a general journal? 

A. It was a combined cash journal, general 
journal. 

Q. The journal showed both receipts and dis- 
bursements, did it? A. Yes, sir. 

@. Arranged in chronological order? 

A. Yes, sir. 
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). Was there a separate bank statement kept for 
3 joint venture operation? em Yes? sie 
). Were there separate earnings, payroll earn- 
s records kept for this operation? 

\. There were separate payroll records, regis- 
3, kept for the King-Hoover joint venture books, 
arate from King-Hoover Company. In other 
cds, there was two payroll registers. 

). You state you prepared a report, did you? 
i. Yes, sir. 

). I hand you here Plaintiffs’ Exhibit 3 for 
‘| identification, and ask you if you recognize 
t? A. Yes, sir. 

). Would you state what it is, please? 

\. This is a claim for a refund for overpay- 
nt of taxes by the joint venture? 

). And did you prepare that under the direction 
Cuthbert and Johnson? A. Yes, sir. 

). You prepared all the supporting schedules? 
\. All the supporting schedules, with the excep- 
n of these minutes, resolutions that are attached. 
). Can you state of your own knowledge that 
y correctly reflect the balance sheet of the King- 
over and J. E. Willis joint venture as of the 
e indicated, and results of the operations for the 
riod covered by the report? A. Yes, sir. 
2. And ean you state under oath that the earn- 
ss records as revealed by the reports is correct 
d accurate as taken from the records given you 
being those of the joint venture ? 
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A. Yes, sir. 

Mr. Andersen: We offer again in evidence, your 
Honor, Plaintiffs’ Exhibit 3 for identification. 

Mr. Stroud: We renew our objection. [98] 

The Court: It was received for a limited pur- 
pose the first time, to show that the claim had been 
filed. 

Mr. Andersen: We offer it also, your Honor, in 
the capacity of showing the obligation of the joint 
venture. 

The Court: All right, it may be received for that 
purpose, subject to the objection. I don’t know how 
that will be finally determined. 

Mr. Stroud: We renew our same objection, if 
your Honor please. 

The Court: All right. I may be wrong on that. 

Mr. Stroud: It is a take-off of a preparation of 
a summary of some records. 

The Court: I know. Ordinarily, when a record 
is summarized it is in Court for the opposite party 
to examine. 

Mr. Stroud: Yes, sir. 

The Court: But we don’t have that. 

The Clerk: Plaintiffs’ Exhibit 3 in evidence. 


(Said Claim for Refund was received in ev1- 
dence and marked Plaintiffs’ Exhibit 3.) , 
Q. (By Mr. Andersen): Mr. Pomeroy, did you 
have any conversation with either Mr. Berger o1 
Mr. Stanford about these reports that you had 
prepared ? A. Yes, sir. [99] 
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). Could you state the date of that conversa- 
n approximately ? 

\. I eouldn’t state the exact date. 

). Approximately ? 

\. It was some time prior to filing of that claim. 
). Could you state the substance of your con- 
‘sation ? 

\. Yes, sir. I discussed the matter and asked 
m in which way they would lke to have this 
sented to them so that they would have all the 
ormation available, so that they could make a 
r and impartial decision, and it was in the spirit 
cooperation to give them the necessary informa- 
n, they realizing that at that time we had all the 
ords available, and we could give them any in- 
mation they needed, or they could come and look 
the records if they so desired, so the claim was 
spared according to their suggestion for the in- 
mation that they would need. 

Mr. Stroud: Your Honor, we have the original 
this somewhere. I can’t put my finger on it right 
w. We will have no objection to the offering of 
it, as far as its being a copy of the original. We 
y have some 
[The Court: I don’t know what you are talking 
nut. [100] 

Mr. Stroud: It hasn’t been identified yet. 

Ma. Andersen: Will you mark this as Plaintiffs’ 
hibit 8 for identification ? 

Ihe Clerk: Plaintiffs’ Exhibit 8 for identifica- 
n. 
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(Said copy of letter of 5/22/52 was marked 
for identification as Plaintiffs’ Exhibit Num- 
ber 8.) 


Q. (By Mr. Andersen): Did you have any cor- 
respondence with either Mr. Berger or Mr. Stan- 
ford regarding this report, Mr. Pomeroy? 

A. Only just conversations. 

Q. I hand you Plaintiffs’ Exhibit 8 for iden- 
tification, and ask you if you recognize that? 

A. Yes, I do. 

Q. And will you state what it is, please? 

A. It is a letter addressed to the Collector of 
Internal Revenue’s office, attention Mr. Berger. 

Q. That has a supporting schedule with it, does 
it? A. Yes, sir. 

Q. Did you dictate that letter and prepare that 
schedule? 

A. I prepared the schedule, and the letter was 
sent by Wesley Johnson. 

@. Did you take the information contained in 
that schedule from the books and records of the 
joint venture? [101] A. Yes, sir. 

@. And you can tell under oath, you can testify 
under oath that the information contained thereon 
is accurate, can you? A. Yes, sir. 

Mr. Andersen: We offer in evidence Plaintiffs’ 
Exhibit 8 for identification. 

Mr. Stroud: We object to it for the reason it 
is a take-off from records the originals of which 
are not here, and we do not have an opportunity 
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see them, although we have subpoenaed. I think it 
not the best evidence. 

The Court: It will be received subject to your 
ection. 

The Clerk: Plaintiffs’ Exhibit 8 in evidence. 


(Said letter of 5/22/52 was received in evi- 
dence and marked Plaintiffs’ Exhibit 8.) 


Mir. Andersen: May this be marked for iden- 
cation ? 
[The Clerk: Plaintiffs’ Exhibit 9 for identifica- 
n. 
(Said work sheets were marked as Plaintiffs’ 
Exhibit 9 for identification.) 


2. (By Mr. Andersen): Did you prepare de- 
led schedules of the earnings record of the King- 
over Construction Company and the joint ven- 
ce, Mr. Pomeroy? [102] 


A. Yes, sir. 
2. And you prepared those on working papers, 
Ll you? A. Yes, sir. 


2. I hand you Plaintiffs’ Exhibit 9 for iden- 
cation and ask you if those are the schedules 
which you speak? 

A. These weren’t entirely worked on by me, 
s particular phase of it was not, sir. 

Was that done under your supervision ? 

Yes, sir. This is not all my handwriting here. 
But it was done under your supervision? 
That is right. 

And these records here do support in detail 


eo 
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the Plaintiffs’ Exhibit 8 which you have just iden- 
tified ? A. That is right, they do. 

Mr. Andersen: We offer in evidence, your Honor, 
Plaintiffs’ Exhibit 9 for identification. 

Mr. Stroud: May I see it? 

Q. (By Mr. Andersen): Do you know where the 
original payroll records of this company are? 

A. No. 

Q. You did have them in your possession at the 
time you prepared these reports, did you? 

A. I did. [103] 

Q. Who did you deliver them to when you got 
through ? 

A. I don’t recall who came and got them. I 
really don’t. They were in the office quite a while, 
and I don’t know who finally came and picked them 
up. 

Mr. Stroud: We object to Plaintiffs’ Exhibit 9 
for the reason it is a take-off on some records, the 
originals of which are not here, not in Court, and 
I think the witness also testified that he didn’t per- 
sonally do it. 

The Court: Yes. 

Mr. Stroud: I don’t believe it is the best evi- 
dence. 

Mr. Andersen: I think, your Honor, he testified 
it was done under his supervision. 

The Court: What does that mean? 

Mr. Andersen: I beg your pardon, sir? 

The Court: What does that mean? Somebody 
else copied them from the record? He didn’t stand 
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re and look over his shoulder while he copied it. 
fr. Andersen: Mr. Pomeroy has testified that 
se records are correct, and I think most of the 
rk done in Accountants’ offices is done by per- 
nel underneath. 

The Court: I know. But usually the books are 
lable. You don’t have to take the Accountant’s 
rd for anything. You may have your own Ac- 
ntant. 

ir. Andersen: We have attempted to find these 
ks, [104] too, and are unsuccessful. 

The Court: Is this company still in existence? 
ir. Andersen: No, it has been defunct for some 
rs. 

The Court: Hence this lawsuit? 

Mir. Andersen: Yes, your Honor. Would your 
nor rule on the admissibility ? 

Che Court: That only supports the other ex- 
it, doesn’t it? 

Mr. Andersen: Yes. 

Che Court: I don’t believe I will admit that. 
e other is in evidence. 

Mr. Andersen: I think that is all. 


Cross Examination 
2: (By Mr. Stroud): Mr. Pomeroy, I believe 
1 had a conversation with one or two of the Rev- 
ae Agents concerning the books and records of 
ng-Hoover Construction Company, and the ques- 
n at that time was asked as to whether you could 
ike a breakdown between the King-Hoover Con- 
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struction Company payroll records and the specifie 
job which King-Hoover Construction Company un- 
dertook in Bellmont, Arizona, is that correct, sir? 

A. I ean’t recall any such conversations. How- 
ever, [105] they may have gathered from this fact 
that there was one earnings record, there was one 
earnings record for each employee. 

However, there were two payroll journals. 

@. And those earnings records were under the 
King-Hoover Construction Company’s books, were 
they not? 

A. They were detailed records to which each em- 
ployee’s earnings were brought together in one 
place for making the Social Security reports. 

Q. Yes. 

A. Thus if an employee who reached $33,000, if 
you put it in two places, he could go up to $3,000 
in both places before he would be exempt from 
taxes, and’ it would cause confusion. So there had 
to be one earnings record for each employee, al- 
though there were two payroll journals, one for the 
joint venture, and one for the corporation. » 

Q. Do you recall telling the Revenue Agents on 
that time and occasion that the records were so 
commingled that you couldn’t tell the construction 
job at Bellmont from any of the other jobs? 

A. Absolutely not. 

@. You don’t recall saying that? 

A. No, sir. 

Q. A while ago you were answering questions, 
and you [106] were, I suppose, assuming that this 
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s a joint venture. You don’t know, of your own 
ywledge, whether this was a partnership or a 
nt venture, other than what somebody told you, 
you, Mr. Pomeroy? 

\. Well, I know at the time they started to go 
o this deal that I was told that they were going 
have a joint venture. 

). You were told that, were you not? 

\. That is right. 

). And that is the basis of your information 
1 knowledge that this so-called financing rela- 
nship was a joint venture partnership, was it 
2 

\. Well, it had all the other—— 

J. I ask you, sir, if that is the basis of your 
ywledge? 

\. I only know what I am told. 

Mr. Stroud: All right. I don’t know that it is 
essary to make a motion to strike his conclusion 
t this was a joint venture or partnership. I think 
tis the ultimate question for the Court. 

The Court: The Court will decide it. 

Mr. Stroud: Yes. 

). (By Mr. Stroud): Now, you testified that you 
re the accountant for the King-Hoover Construc- 
n Company and prepared [106-A] some of these 
edules and take-offs, is that correct? 

4. Our firm, Cuthbert Johnson and Company, 
s employed as the accountants, and I am em- 
yed by the Cuthbert Johnson Company. 

). Yes, sir, and you were employed by the 
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King-Hoover Construction Company, is that cor- 
rect? A. Not as their employee, no. 

Q@. Who were you employed by? 

A. By Cuthbert Johnson Company, CPA firm. 

Q. I understand who you are employed by, Mr. 
Pomeroy. A. Yes. 

Q. I say, the firm was employed by the King- 
Hoover Construction Company ? 

A. That is right. 

Q. Now, it is true, is it not, sir, that at no time 
ever from 1950 up until today, has there been any 
copartnership Federal income tax returns ever filed 
for any so-called joint venture or partnership, isn’t 
that true? 

Not to my knowledge, there hasn’t been any. 
Have not been any filed ? 

I don’t know that there has or there hasn’t. 
You didn’t do it if there was one? 

I didn’t do it. [107] 

Sir? 

No, sir, I didn’t file any. 

Now, did you have anything to do with pre- 
paring the payroll tax returns. I think they have 
been introduced as Plaintiffs’ Exhibit Number 4. 

Did you have anything to do with the preparation 
of the Employers Quarterly Federal Tax Return? 

A. Not the original ones, no. 

Q. Do you know of your own knowledge whe- 
ther these were the Employers Quarterly Federal 
Tax Returns filed during this period of time? 

A. May I say something to clarify this. I don’t 
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ow who this is signed by. I recognize this signa- 
e as their office manager. 

). He was the office manager of the Kuing- 
over Construction Company, is that right? 

A. That is right. 

). Sterling Page. In fact, all those are signed 
an officer of the King-Hoover Construction Com- 
vy, are they not? 

\. Yes, sir. Now, we did amend these, and cor- 
ted them. 

). May I ask you this, sir. The party report- 
*, making this tax return, is the King-Hoover 
nstruction Company, is it not? [108] 

A. Yes, sir, that is right. 

). The corporation. There is no mention on 
se returns anywhere about any partnership or 
nt venture, is there? 

A. No, sir. 

J). Did you ever see the books of account of the 
ng-Hoover Construction Company yourself? 

A. Yes, sir. 

2. Wiull you tell His Honor whether there was 
was not a capital account outstanding in the 
me of Mr. or Mrs. J. E. Willis? 

A. No. I don’t think there was. To my knowl- 
xe of the books, I never saw such an account. 
2. Do you know how this advancement, or loan, 
n of $50,000 was set up on these books which 
n’t here in Court today? 

A. They were set into a separate joint venture 
count set of books. 
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Q. Sir? 

A. They were set up as a separate set of books 
in a joint venture account. 

Q. Do you know how the money which was ad- 
vaneed to this corporation by Mr. and/or Mrs. 
Willis was set up or carried as an item on the 
accounting books of the King-Hoover Construction 
Company? Do you know of your own [109] knowl- 
edge? A. It was deposited in the bank. 

Q. I understand that the money was deposited 
in the bank, Mr. Pomeroy. But my question is, do 
you know how this advance or loan was set up 
on the books of the King-Hoover Construction Com- 
pany, sir? 

A. I don’t know how the original entry, I don’t 
recall how the original entry was set up, although 
when we came in on the picture it was at the end. 
And we were just trying to find out what the 
operation was, and how much was due the various 
ereditors during the time. 

Q. You don’t know how that was set up or car- 
ried on these books of the King-Hoover Construe- 
tion Company ? 

A. It wasn’t set up as a capital account. 

Q. No, but the King-Hoover Construction Com- 
pany would have had to set this item up on their 
books, they would have had to account for it? 

A. They probably set it wp under the name of 
Willis. I don’t recall just how they did set it up. 

Q. You said they probably would, but you don’t 
know? You didn’t see it? 
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\. Well, I can’t recall it. 

). You don’t recall how it was set up on their 
ks? A. No. 

). You didn’t obtain or ask for a separate 
ount, [110] or separate account number for the 
nt venture from the Internal Revenue Service, 
you, Mr. Pomeroy? 

\. I didn’t have anything to do with that, be- 
ise that was handled by their own personnel. 

)». Youmean King-Hoover? A. That is right. 
). Handled that? A. Yes. 

). They made the payrolls and paid the bills, 
| they not? 

A. Bills were paid by Mr. Monsees, and under 
- supervision. 

). Now, as a matter of fact, the bills came to the 
ng-Hoover Construction Company, did they not? 
\. I believe they did. 

). The bills were in the name of the Kine- 
over Construction Company, were they not? 

A. There may have been some that weren’t, or 
+k and forth. There might have been some back 
1 forth. I don’t recall. I wouldn’t want to say 
initely one way or the other on that. 

2: Mr. Monsees merely co-signed the checks 
mg with Mr. Hoover, or some other officer of the 
ng-Hoover Construction Company, isn’t that cor- 
t 2 A. He had the control signature. [111] 
2. It had to have two signatures on them? 

we That is right. 

2. And one of them was one of the officers of 
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the King-Hoover Construction Company, was 11 
not? A. That is right. 

Q. The bank account was in the name of the 
King-Hoover Construction Company, was it not‘ 

A. I believe it had some other designation on it 

Q. Did you ever see it? 

A. Yes, I did. But I can’t recall what it was 
I think it was called Railroad Account. 

Q. King-Hoover Construction Company Rail 
road Account, was that the way it was denomi- 
nated ? 

A. I am not altogether sure about that, but 11 
had some particular title to it. 

@. There were no payments or salary of any 
kind made to Mr. Willis by the King-Hoover Con. 
struction Company, were there, Mr. Pomeroy ? 

A. None that I ean recall. I don’t believe we 
made any salary payment to him. 

Mr. Stroud: I believe that is all. Thank you 
sir. 

Redirect Examination 

Q. (By Mr. Andersen): Just a question or two 
As a matter of fact, [112] weren’t there actually 
two bank accounts which you made your report 
from? In other words, you made your report fror 
two accounts? 

A. Yes, there was. I believe there was one that 
was carried under—come to think about it, I think 
that they carried one under that name, and they 
carried one under Lowell Monsees’ name. I am not 
sure of that, but it seems to me it was. 
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Mr. Stroud: If the witness is not sure of his 
wer, we request he not answer about something 
is not sure about. 

Mr. Andersen: He is testifying to his own rec- 
ction, your Honor. 

The Court: That is all anyone can testify to. 
"he Witness: It is a long time. 

). (By Mr. Andersen): Do you know whether 
not there were two signatures required on the 
ks that were drawn on the account of Mr. 
well Monsees? 

\. No, but I don’t think there would be, be- 
ise it was in his name. 

). All right. Referring to this question Mr. 
“oud asked you about the capital account. Was 
re a ledger, a general ledger kept? [113] 

A. No. 

2. For this concern? 

A. No general ledger. 

2. That is, you took your records from these 
imnals which you have spoken of from the pay- 
1 records, the bank statements, and the cancelled 
cks, and the vouchers? 

A. That is correct. 

2. And there was no general ledger set up as 
sh ? 

A. That is correct, no general ledger. 

¥. And the only place that a capital account 
uld appear would be in a general ledger, is that 
t true? aA. “Whereis right. 

. Would you tell the Court how the payroll 
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fund was paid? In other words, was there a re- 
volving fund for the payroll? 

A. It was handled on a revolving fund basis, 
because of the employees of this company, this 
joint venture, were working on other jobs, see, but 
there were two payroll records kept, so whenever 
the payroll on this job, joint venture job, amounted 
to a certain sum of money, Mr. Monsees would 
give him that amount of money to meet the checks, 
so it was handled on a revolving fund basis. 

Q. Do you mean individual checks were drawn, 
would you say, from the King-Hoover bank ac- 
count? [114] A. That is right. 

Q. But they each time presented a bill to Mr. 
Monsees specifying the bill for the employees that 
worked on the joint venture job? 

A. That is right. 

Mr. Stroud: If your Honor please, we object 
to somebody presenting a bill to somebody. I don’t 
know that there is any evidence on that here. 

Mr. Andersen: We are just trying to get a de- 
scription of the operation, your Honor. 

I believe that is all. 

The Court: That is all, Mr. Pomeroy. 


(Witness excused.) 
Mr. Andersen: I call Mr. Sam Berger. 
SAM BERGER 


called as a witness in behalf of the plaintiffs, hav- 
ing been first duly sworn, testified as follows: 
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Direct Examination 
). (By Mr. Andersen): State your name, 
ase? A. My name is Sam Berger. 
). Where do you live, Mr. Berger? 
\. 2106 West Avalon Drive. 
). In Phoenix? [115] A. In Phoenix. 


). What is your occupation? 

\. I am Chief of the Accounts Section at the 
al Director of Internal Revenue office. 

). Were you so employed throughout 1950 and 
1 2 

\. No. At that time I was employed as a Dep- 
Y Collector. 

). Under whose supervision did you work at 
it time? 

\. At that time I was under the supervision of 
. Sisson, who was chief of the Field Division. 
). And Mr. William P. Stuart was over him, 
s he? 

A. Yes, sir, he was the Collector. 

)». What were your duties in that capacity, Mr. 
rger? 

A. As Deputy Collector, I was required to se- 
e delinquent returns. I was required to make 
essments, collections. I was required to audit 
“ks and records. 

[ was required to assist and aid taxpayers in 
sparing returns. 

[ was required to advise taxpayers regarding 
ir tax problems. 
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Q. Was it part of your job to make levies for 
delinquent taxes? 

A. During my work in the collection of war- 
rants, I [116] was required to levy for the collec- 
tion of taxes. 

Q. And to make demand for payment, were 
you? A. Yes, sir. 

Q. When did you first become acquainted, or 
did you become acquainted with Mr. Lowell Mon- 
sees here? 

A. I first became acquainted with Mr. Lowell 
Monsees on May 23, 1952. 

You hadn’t talked to him before that date? 
Not to my knowledge. 

Do you mean 1952? A. 1952: 

And you hadn’t seen him after that? 

Well, sir, that is a rather hard statement to 
answer. I may have seen the gentleman in the of- 
fice while he was visiting with some other Deputy 
Collector, or while he was in the office, but I don’t 
recall any prior contact to May 23, 1952. 

(). Were you assigned to collect delinquent taxes 
for the King-Hoover Construction Company ? 

A. Yes, as a member of the Seizure and Sales 
Squad I did have that file for some period. 

Q. When did you commence to work on that? 

A. I would say it was early. It was after the 
filing. In 1952. 

Q. You didn’t work on it in 1951 at all? [117] 

A. No, sir, in 1951, I was assigned to the Field 
Audit of income tax returns. 
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). Did you ever talk to Mr. Monsees about this 
inquent account? 

\. During the period in which I held the war- 
ities for distraint in the name of King-Hoover, 
ever had any reason to contact Mr. Monsees. 

). Well, did you ever contact him? 

\. Yes, I did, on May 23, 1952. 

). Could you state the substance of the conver- 
ion you had with him at that time? 

\. Yes. The Assistant Commissioner, one of the 
sistant Commissioners in Washington requested 
t a Collection Officer contact Mr. Monsees and 
; him certain questions regarding the operations 
the joint venture alleged to be between Mr. Wil- 
and King-Hoover. 

And Mr. Stanford and I went to Mr. Monsees’ 
ce. It was in the morning of May 23, 1952. 

Jo you wish me to go on as to the nature of 
or would you rather question me on it? 

). I think that is enough at this point, Mr. 
rger. 

Mr. Berger, do you know the dates that the levies, 
rather, the demand for payment was made on 
ng-Hoover Construction Company for delinquent 
yroll taxes, covering the last quarter of 1950 and 
. first [118] three quarters of 1951? 

A. I have that information in my possession. 
2. Could I have that? 

A. However, I would like to explain prior to 


——<—— 


2. Go right ahead, Mr. Berger. 
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A. These assessment lists I have are in my 
hands for safekeeping, and if they are to be intro- 
duced as evidence, I would appreciate that photo- 
stats be introduced rather than the original assess- 
ment lists, in view of the fact that these lists are 
used for other purposes continually. 

Mr. Andersen: ‘That request will have to be 
directed to the discretion of the Court. 

The Court: Do you have photostats there? 

The Witness: No, sir, we didn’t have time to 
secure the photostats. 

The Court: All right, they may be introduced 
and photostats substituted. We will see that your 
records are not lost. 

The Witness: All right. What was the quarter 
you were interested in, sir? 

Q. (By Mr. Andersen): For the last quarter 
of 1950, and the first three quarters of 1951. 

A. We have eleven assessment lists here. If you 
[119] like, I will enumerate the assessments. Let’s 
see. I will have to go through them. 

Q. Is it not true, Mr. Berger, that you made 
what you call jeopardy assessments on the King- 
Hoover Construction Company prior to the time 
that you had knowledge of the exact amount of 
the liability, did you? 

A. Well, I did not make jeopardy assessments, 
but it is true that in one case a jeopardy assess- 
ment was made legally under section 3612 of the 
Internal Revenue Code. 

Q. Who was that made by? 
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A. I believe that the assessment was signed by 
- Stanford? Is that right? I am not familiar, in 
w of the fact that the original returns are not 
my hands. I merely have the assessment list, so 
souldn’t really answer your question factually. 
2. Now, would you just state, Mr. Berger, the 
tes that the assessment was made, and the dates 
it demand was made for the payroll taxes due 
* each of the four quarters which I mentioned? 
A. The assessment for the third quarter of 1951 
s received by our office on October 9th. 

And the warrant for distraint was issued on that 
te. An assessment for the employment taxes due 
r the second quarter of 1951 was received in our 
ice [120] on August 27, 1951, and the first notice 
s issued on August 27th, 1951. 

Q. That notice you mentioned, do you call that 
demand for payment? 

A. We are legally required to issue a notice 
d demand for payment, our form number 717. 
@. And that was issued, was it, on August 27, 
D1? A. It was. 

@. Thank you. 

A. Our assessment for Federal Unemployment 
ix for the year 1950 was received by our office 
March 12th, 1951, and the first notice was is- 
ed on the same day. 

The Court: We will have our afternoon recess. 


(A short recess was had.) 


The Court: You may proceed. 
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Mr. Andersen: Mark this as Plaintiffs’ Exhibit 
10 for identification. 

(Said statement was marked as Plaintiffs’ 

The Clerk: Plaintiffs’ Exhibit 10 for identification. 

Exhibit 10 for identification.) 

Mr. Andersen: And will you mark this for iden- 
tification, please ? 

The Clerk: Plaintiffs’ Exhibit 11 for identification. 

(Said envelope containing assessment lists 
was marked Plaintiffs’ Exhibit 11 for [121] 
identification. ) 

Q@. (By Mr. Andersen): I hand you Plaintiffs’ 
Exhibit 11 for identification, Mr. Berger, and ask 
you to state what it is. 

A. It represents the assessment lists and certifi- 
cates covering assessments made against King- 
Hoover Construction Company for the period in 
dispute here. 

Q. That is for the last quarter of 1950, and the 
first three quarters of 1951, is that true? 

A. What is right. 

Q. And this assessment list contains, does it not, 
the dates when the assessments and demand for 
payment were made? A. Yes. 

Q. And a record of taxes assessed against the 
King-Hoover Construction Company, and the pay- 
ments made on those assessments, is that right? 

=m. That is meght, 

Mr. Andersen: We offer in evidence the assess- 
ment lists. 

Mr. Stroud: No objection. 
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‘he Court: It may be received. 

Yhe Clerk: Plaintiffs’ Exhibit 11 in evidence. 
(Said assessment lists were received in evi- 

dence and marked Plaintiffs’ Exhibit 11.) 

). (By Mr. Andersen): Mr. Berger, I will ask 

1 if you used as the basis for the assessment the 

roll reports filed by the King-Hoover Construc- 

a Company ? 

\. In every case, except that of the jeopardy 

essment, which was made for the one quarter. 

). And the jeopardy assessment, I take it, was 

de prior to the date that you had received a pay- 

| report covering the period for which that as- 

sment was made? 

\. I think that is correct. 

). Now, you state, do you, Mr. Berger, that 

1 had no connection with this King-Hoover Con- 

uction Company delinquent account prior to May 

1952? 

A. No. I stated that I had not had any contact 

th Mr. Monsees prior to that date. 

)». Would you state what your activities were 

cerning this delinquent account in 1951? 

A. In the early part of 1952, I was given the 

rrants for distraint on King-Hoover Construc- 

n Company then outstanding, and J was a mem- 

> of the Seizure and Sales Squad, and I was 

yuired to secure collection for the Government. 

| investigated to determine the necessary means 

> collection. 

[ determined that one hen—no, I determined 
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[123] that collection was required by seizure, and 
turned the accounts over to Mr. Yager, who was 
then the head of the seizure operation, and he pro- 
eeeded to seize and sell and collect the tax. 

@. You didn’t have any connection with this 
account before 1952, then, is that your testimony ‘ 

A. Not to my knowledge. 

@. I hand you Plaintiffs’ Exhibit 10 for identi- 
fication, and ask you if you recognize that state- 


ment? A. No, sir. 
@. You have never seen that before? 
A. No, sir. 
Q. You don’t know by whom it was prepared ‘ 
A. May I examine it again? 
@. Yes. 
A. There is no identifying characteristics. It is 


a typewritten statement. I don’t know who pre- 
pared it. 

Q. I hand you here Plaintiffs’ Exhibit 2 in evi- 
dence, and ask you if you have ever seen that 
before? A. No, sir. 

Q. Do you know whether or not the sum rep- 
resented by that check was applied against the 
indebtedness of King-Hoover Construction Com- 
pany? 

A. I could not answer that question without 
tracing the block number, the date of payment, and 
date of [124] cancellation. 

Q. Would that information appear on the as- 
sessment list you just handed me if it were sc 
applied? 
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\. This payment would be reflected either 
olly against one account, or separately against 
eral accounts. 

). Could you tell the Court whether or not that 
ck was applied against the King-Hoover Con- 
action Company’s debts? 

\. Yes, sir, that was applied to the account 
nber 2-170310-51, Employment Taxes. 

). For what period? 

\. I believe that is the fourth quarter of 1950. 
). Thank you. You don’t know whether this 

ck was sent in with a return filed for the first 
irter of 1951, or not, do you? 

\. That I could not determine. 

). Is it the practice of your office, Mr. Berger, 
en you receive money like this, to apply it on 
oldest account that you have for that particu- 
concern ? A. No. 

). The oldest in point of time, I am speaking of. 

\. No, it is not. In view of our duty to protect 

> lien rights, the practice is to apply payments 
the newer accounts. [125] 

). Do you observe the wishes of the taxpayer 
en they submit a check of that kind in appli- 
ion to a particular indebtedness, or do you just 

. your own discretion on what it should be used 
payment of? 

\. That is a question which cannot be com- 

tely answered here. It is a subject of a good 

ul of discussion. If the taxpayer specifically re- 

2sts that an account be credited, a specific ac- 


128 Wm. P. Stuart vs. 


(Testimony of Sam Berger.) 

count be credited, and the application does not 
injure the Government’s prior liens, it would be 
done. 

@. But you would ignore the request of the tax- 
payer if you felt that it did injure the Govern- 
ment’s lien or position? 

A. No, sir, I would take the taxpayer on his 
request to my superior, and let him make the de- 
cision. We don’t ignore the request of any tax- 
payer. If the matter came up, it would not be one 
for me to decide. 

Q. If a check accompanies a return, and it in- 
dicates, because of a correspondence between the 
amount of the check and the amount shown to be 
due on the return, would you consider that a re- 
quest of the taxpayer to have that check applied 
on the payment of the return it was submitted 
with? . 

A. Normally the payment never reaches my 
hands, nor does the check—the current return or 
delinquent return [126] would be processed by the 
Commissioner’s division, and the check would be 
applied to the return it accompanied, as a matter 
of course. 

Q. Is that always done? 

A. With the thousands of returns that are in- 
volved each month, it would be impossible to do 
otherwise, unless the check does not coincide with 
the amount of the return. 

Q. I think you stated just a moment ago, M7. 
Berger, that this check was applied in payment of 
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amount due for the year 1950, and this check 
rs date of May 8th, 1951. 

Tow do you explain the fact that this was ap- 
2d to the payment of 1950 indebtedness when 
was submitted in 1951 with another return? 
\. I cannot state that it was submitted with 
ther return. J can state that we are continually 
elving payments after accounts are assessed and 
», and that we apply them to those accounts. 
J. Could you state under oath that if this were 
mitted with another return that it would be ap- 
ad in payment of the indebtedness shown due 
that return? 

\. I could not state under oath, because I did 
, handle the check. 

). You don’t know, then? [127] 

\. I could state the practice, that the check is 
slied to the return it accompanies. 

Vir. Andersen: I think that is all. 


Cross Examination 

). (By Mr. Stroud): Mr. Berger, do your as- 
sment lists that are introduced in evidence by 
_ plaintiffs show the date on which these assess- 
nt lists were received by the Commissioner here 
Phoenix ? 

A. They do show the dates they were received 
that time by the Collector in Phoenix. 

2. Now, sir, directing your attention to an in- 
view that you had with Mr. Monsees on May 
-d, 1952, do you recail such a meeting? 
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A. Very clearly. 

Q. Who was with you on that time and occa- 
sion, sir? 

A. Mr. Jack Stanford, a Deputy Collector of 
the Collector of Internal Revenue’s Office. 

Q. Did you go to see Mr. Monsees on that date 
and at that time to ask him some questions con- 
cerning the King-Hoover Construction Company? 

Ate ales 

Q. Did you make notes on what his answers in 
response to your questions were? [128] 

A. Yes; Sits thadad, 

Q. I will ask you, sir, if he told you at that 
time and on that occasion that he, as such, nor Mr. 
Willis had any supervisory capacity on the job 
up in Bellmont, Arizona? 


A. Headidyasir 

(). Did he made that statement to yous 

A. Yes, sir. 

@. And in the presence of Mr. Stanford ? 

A. Yes, sir. 

Q. Did he also tell you that he had no active 


part or participation in the job at Bellmont which 
was being undertaken by the King-Hoover Con- 
struction Company ? A. Yes, sir. 

Q@. Did he tell you also at that time and occa- 
sion that the direction and supervision of the job 
was handled by the King-Hoover Construction 
Company through Mr. Hoover? 

Mr. Andersen: If the Court please, this is lead- 
ing the witness, your Honor. 
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Mi. Stroud: This is cross-examination. 

The Court: Everything you asked, I knew the 
swer before it was given. The witness testified 
the same thing. 

The Witness: I will be happy to read his an- 
ers [129] word for word. I have them here. 

The Court: Mr. Monsees didn’t testify to any- 
ng different. 

Mr. Andersen: If the Court please, I don’t know 
iat purpose this serves. 

The Court: It isn’t serving any, because I have 
ird the same thing before from Mr. Monsees. 
> doesn’t claim he had charge of that work up 
Te. 

Q. (By Mr. Stroud): Did Mr. Monsees on that 
ne and occasion tell you that he was in this pic- 
re to protect the loan of Mr. Willis to the King- 
over Construction Company ? 

A. Yes, he did, sir. 

y. Did he tell you he was on the job up at Bell- 
mt approximately once a month? 

A. Yes, sir. 

Mr. Stroud: That is all. 


Redirect Examination 
Q. (By Mr. Andersen): The purpose of this 
nversation on May 23rd, 1952, Mr. Berger, was 
at not for the purpose of finding out what assets, 
lat other assets were owned by way of equipment 
at you could get hold of that belonged to King- 
over Construction Company? [130] 
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A. No, siz, not at all. 

Q. What was the purpose of that visit? 

A. Mr. Willis, through Mr. Monsees, filed a 
claim for refund of taxes which he claimed were 
paid in error, or, that is, were tax moneys that were 
seized in error. 

As a result of the claim for refund, I was re- 
quested by the Deputy Commissioner, a Deputy 
Commissioner in Washington, to secure answers to 
specific questions. In the presence of Mr. Stanford, 
we asked these questions and secured these answers. 

Q. Did you have anything to do with levying 
on the equipment belonging to King-Hoover Con- 
struction Company ? 

A. JI made one trip to examine—let me change 
that. I had had several years experience with heavy 
duty equipment. 

Mr. Stroud: If your Honor please, I don’t think 
that particular question is directed to this lawsuit 
I don’t believe it is material. 

The Court: I ean’t see that it is. It may be. 

Mr. Andersen: Well, about the only object of 
this examination, your Honor, is to show that they 
did investigate this equipment, and that the equip- 
ment, we want to prove later on, the equipment 
existed at the time they took these funds in pay- 
ment of debts. [131] 

The Court: You mean the Government was 
overpaid ? 

Mr. Andersen: Well, they were, that, too. But 
that wasn’t the object of it. 
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he Court: All right, go ahead. 
). (By Mr. Andersen): Go ahead, Mr. Berger. 
. I made one trip to examine a D-7, I believe 
vas, caterpillar tractor, to attempt to secure the 
al numbers on that piece of equipment. That is 
only connection I had with any of the actual 
ure or sale thereafter. 

. You do know, though, of your own know!l- 
e, do you not, Mr. Berger, that there was a 
at deal of King-Hoover’s equipment which was 
1 under a warrant of distraint, and the funds 
lied in the payment of these payroll taxes, as 


wn by this assessment list? 


1. Yes, I do. 
). Do you know approximately how much that 
39 


\. No, as I stated before, the warrants went to 
seizure Deputy Collector, and left my hands. 

fer leaving my hands, with other cases to con- 

er, I had no time for it. 

fir. Andersen: I think that is all. [132] 


Recross Examination 

). (By Mr. Stroud): This levy on this prop- 
y up there was made to get payment on addi- 
nal income, on back payroll taxes that were owed 
the King-Hoover Construction Company, were 
y not, Mr. Berger? A. Yes, sir. 

J. There is no doubt that the $867.23 was a tax 
ed by the King-Hoover Construction Company, 
there ? A. No, sir. 
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Q. There hadn’t been any overpayment of any 
payroll taxes as yet from the King-Hoover as yet, 
has there? 

A. Any overpayment which resulted from the 
sale and seizure of that property I believe was re- 
turned. There was a slight amount which the sale 
realized, although I am not familiar with the exact 
amount. 

@. You mean the property brought in more 
money than the tax owed? 

A. Yes. And that money was returned. 

Q. That money was refunded ? A. Yes 

Mr. Stroud: That is all. [183] 


Redirect Examination 

Q. (By Mr. Andersen): Who did that money gc 
to, do you know? 

A. Mr. Stanford may have that information in 
his file. I don’t know. 

Mr. Andersen: That is all. 

(Witness excused.) 
Mr. Andersen: I call Mr. McRae. 


WILLIAM McRAE 
called as a witness in behalf of the plaintiffs, hav- 
ing been first duly sworn, was examined and testi- 
fied as follows: 
Direct Examination 
Q. (By Mr. Andersen): Will you state yom 
name, please? A. William McRae. 
Q. What is your occupation, Mr. McRae? 
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A. Attorney at law. 

Q. What was your occupation during the year 
1951? 

A. I was head of the income tax division in 
the office of the Collector of Internal Revenue at 
Phoenix. 

Q. Do you know Mr. Lowell Monsees? 

A. Yes. 

Q. Could you state when you first met him, 
[134] approximately ? 

A. I presume about 1951 or 1952, along in there, 
in connection with this, with the tax matter that 
was pending at that time. 

@. Did he come to your office in the post office 
building ? A. Yes. 

Q. Who was present at the time that you spoke 
to Mr. Monsees? 

A. On that occasion, Mr. Monsees, one or two 
of the Deputy Collectors, and I don’t recall whether 
he had anyone connected with this company or not. 

Q. Could you state who the Deputy Collectors 
were? 

A. Jack Stanford I think was one. And I 
wouldn’t know for sure whether the other could 
have been either Berger or Yager, who it might 
have been. 

Q. Could you state the substance of the con- 
versation which took place in your office at that 
time ? 

Mr. Stroud: We object as being immaterial and 
irrelevant. 
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Mr. Andersen: If the Court please, we have gone 
over this matter of the understanding of these 
parties about the joint venture agreement several 
times, and I think it is important we determine 
here whether or not these agents of the defendant 
understood the relationship [135] between Mr. 
Willis and the King-Hoover Construction Company. 
and that is the purpose of this testimony. 

Mr. Stroud: I think that is a matter for you 
Honor to decide. 

Mr. Andersen: He can only do it on evidence. 

Mr. Stroud: I think it is repetitious. 

The Court: It might not be of much help. Gc 
ahead. 

A. (By the Witness): The purpose of the visi 
was to—of his visit was more or less to claim, 01 
to allege, that the Government was pursuing fund: 
that was due his chent as one of the joint venturer: 
in a contract which Mr.—lI have forgotten the othe! 
party’s name. 

@. (By Mr. Andersen): Wills? 

A. Willis, and Jsing-Hoover Company hac 
joined together as in a joint venture to carry ou 
the terms of this bid or contract to do some con 
struction work. 

@. He showed you a contract, did he? 

A. I don’t recall whether he showed me o: 
whether he established by way of conversation tha 
there was such a joint venture contract. | 

I was satisfied that there was an agreemen 
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wherein his client was supposed to have put up 
$50,000 in [136] cash, and the job was substantially 
completed. He alleged that the bills had been paid 
and that there was certain profit due on the con- 
tract, that the Government agents were attempting 
to collect and apply against the King-Hoover tax 
lability that were not connected with the joint ven- 
ture operation. 

Q. And what did you tell Mr. Monsees in the 
presence of Mr. Stanford here, and whoever else 
was there? 

A. I stated that if that 

Mr. Stroud: Same objection, your Honor, to 
hearsay. The first testimony he just made is hear- 
say. It is wholly irrelevant and immaterial. What 
this gentleman had to say to Mr. Monsees couldn’t 
have any bearing on this lawsuit. 

Mr. Andersen: We are dealing here with the 
Government, and just who the Government is is 
quite a question. But Mr. Monsees had to deal with 
someone. We have successfully established that Mr. 
Stanford and Mr. Berger were agents. 

The Court: I will let him testify. 

Mr. Andersen: All right. 

A. (By the Witness): Read the question again, 
please. 


(The pending question was read by the Re- 
porter. ) 


I stated that in my opinion if the money that 
[137] was coming belonged to the joint venture, then 
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only that part that would become the property of 
the King-Hoover Company, whatever percentage 
that might be, could be held for the payment of 
King-Hoover’s debts. But that all of it could be held 
for any liability, tax liability, that is, that would be 
owing on the particular job. 

Mr. Stroud: We renew our objection to the wit- 
ness’s opinion concerning the matter, concerning the 
joint venture. 

The Court: All right. 

Q. (By Mr. Andersen): Was there anything else 
said there, Mr. McRae, that you recall? 

A. No, not that I recall. There was much more 
that was said, because the conversation lasted, I 
guess, for twenty or thirty minutes, so there was a 
lot said. But it has been some time ago, and I 
haven’t taken any occasion, or had occasion to re- 
fresh my memory, outside of what has run through 
my mind since I was subpoenaed. 

Q. You can’t place this conversation exactly as 
to date, is that right? 

A. Well, it was about the time that the final 
settlement was made by the Government Agency 
that was paying the money. It was my understand- 
ing that the levy had been filed, but that the boys 
in the office probably [138] didn’t know that such 
levy had been made. 

Q. It was prior in time to the date that the final 
payment was made, then? 

A. Yes, a matter of days. 

Mr. Andersen: I believe that is all, your Honor. 


J. iE. Willis & King-Hoover Constr.Co. 1389 
(Testimony of William McRae.) 


Cross Examination 

Q. (By Mr. Stroud): Mr. McRae, you say you 
didn’t know anything about this so-called joint ven- 
ture, except what Mr.—what the people told you 
| from King-Hoover Construction Company, and Mr. 

Monsees ? 
| <A. I didn’t state that. I stated that I didn’t re- 
eall now whether or not they showed me the con- 
tract, or whether they told me of the contract and 
let me know that there was such a joint venture 
arrangement at that time. 

Q. You didn’t know whether it was a joint ven- 
ture or not, except from what they told you at that 
time, did you? 

A. Well, I satisfied myself that there was a joint 
venture. 

Q. You didn’t know how the payrolls on the rec- 
ords were set up at that time, of either King- 
Hoover Construction Company or the other, did 
you? [139] 

A. Yes, I inquired as to that at that time. 

Q. As to what Mr. Monsees told you? 

A. I think each of the parties were in agreement 
as to certain facts as to how the payroll accounting 
and the other accounting was being made. I don’t 
think there was any dispute on the facts. 

@. You mean the agents at that time agreed 
with everything that Mr. Monsees had said? 


A. Either agreed or sanctioned it by their 
silence. 
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@. You assumed that they were assenting by a 
silence, were you? 

A. I didn’t call for the books. 

@. Then if that is your point, you didn’t eve 
see the books, did you, Mr. McRae? 

A. No. 

@. And the only thing you know about this so- 
called partnership is what Mr. Monsees told you at 
that time? A. No, that isn’t all. 

Q. You never made any audit of the books, did 
you? A. No. 

@. You didn’t go out and inspect the construc. 
tion company job, did you? 

The Court: He said he didn’t. 

The Witness: You want me to answer no. I told 
you that once. [140] | 

Mr. Stroud: All right. 

Q. (By Mr. Stroud): You didn’t know what 
part Mr. Willis played in this so-called partnership. 
did you? A. Yes, sir, J think I did. 

Q. Based on what, what Mr. Monsees told you‘ 

A. Well, afterwards I also talked with Mr. 
Hoover, and Mr. Hoover confirmed everything that 
was said. 

Q. And of course, you say you don’t remembe1 
whether you saw this so-called joint venture agree- 
ment of November 16, 1950, is that correct? 

A. I don’t recall now whether I did or didn’t. 

Q. Of course, you would have to read that joint 
venture agreement in order to know — it was, 
would you not? 
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| A. If they had it with them, I read it. 

Q. But you don’t recall now whether you ever 
saw that or not? 

A. I don’t recall whether I read it at that time, 
no. 

Mr. Stroud: That is all. 


Redirect Examination 


Q. (By Mr. Andersen): Didn’t you talk to Mr. 
McAlister of the District Attorney’s office here 
about this in their presence? [141] 

A. I talked to—yes, I am sure they called Mr. 
McAlister on the same matter at that time. As I 
recall it, I also talked with George Hill. 

Q. Didn’t you read this contract to Mr. Mc- 
Alister over the phone, and parts of it? 

Mr. Stroud: We object to counsel leading his 
witness, if your Honor please. 

Mr. Andersen: I think it is a yes or no answer, 
your Honor. 


The Court: We just want to get at the facts, not 
the technical rules of evidence. 

A. (By the Witness): I did everything I could 
to ascertain what the facts were relating to the 
matter, to the ownership of the moneys that was 
coming, and I didn’t state how the money should 
go, or whether it could be held without inquiring 
into all the facts relating to the whole transaction. 
And I called Hill. 
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I also had an opportunity either at that time, or 
within a matter of a few days, to talk with Mr, 
Hoover, and I ascertained that there was in every- 
one’s opinion that was connected with this, that 
there was a joint venture agreement, and I prob- 
ably read it. But I couldn’t say for sure now that 
i did: 

If they had it with them, I know I did. [142] 

Mr. Andersen: I think that is all, your Honor. 


Recross Examination 


Q. (By Mr. Stroud): You know, Mr. McRae, 
that there is no evidence of any joint venture agree- 
ment here except the language used in the agree- 
ment itself, don’t you? A. No. 

Mr. Andersen: Your Honor, Mr. McRae hasn’t 
been in the Court room during the trial. I don’t 
think he can be called on to answer that. 

Mr. Stroud: I believe that is all. 

Mr. Andersen: That is all. May the witness be 
excused ? 

The Court: Yes. 


(Witness excused.) 


Mr. Andersen: I call Mr. Hoover. 


CLAUDE HOOVER 


called as a witness in behalf of the plaintiffs, hav- 
ing been first duly sworn, testified as follows: 
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Direct Examination 

Q. (By Mr. Andersen): Will you state your 

name, please? 

A. Claude Hoover. [143] 

Q. What is your occupation? 

_ A. Contractor. 

Q. Were you an officer of the King-Hoover Con- 
struction Company during 1950 and 1951? 

A. Yes, sir. 

Q. And at that time, did you enter into, as an 
agent of the corporation, an agreement with Mr. 
Willis through his agent, Mr. Monsees? 
ie A. Yes, sir. 

Q. I hand you here Plaintiffs’ Exhibit Number 
1 in evidence, and ask you if the last page of that 
contains your signature? A. Yes, sir. 

Q. Was it your understanding of this agreement, 
Mr. Hoover, that the proceeds from the job at 
Flagstaff, Arizona, would be security for the ad- 
vancement of the $50,000 named in that agreement ? 

A. Give me that question again. 

Mr. Andersen: Read it, please. 


| (The pending question was read by the Re- 
porter. ) 
A. (By the Witness): Yes, sir. 
_ Q. (By Mr. Andersen): Your answer is yes? 
A. Yes. 
Q. Do you know where the books and records 
of the King-Hoover Construction Company are for 
the period 1950 and 1951? 
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A. Well, the King-Hoover Construction Com- 
pany finally folded. There was a lady that kept the 
books for us, I mean, just kept up the payroll, and 
stuff like that. 

Now, she has some of those books, and last night 
I looked for those in what little time I had, when 
I found out what the deal was, and I brought all 
that I could find, and whether or not there are some 
more at her place, and she since then got married, 
I don’t know where she is, so I don’t know that. f 
can tell you the last I knew of them, they were in 
Kent Pomeroy’s office, and he tells me they are no 
longer there, so they are some place and I can’t 
tell you right this minute. : 

I brought everything I could find last night. 

Q. Thank you. And do you know where there is 
a copy of a contract between the King-Hoover Con- 
struction Company and the United States Army for 
the construction of this job at Bellmont, Arizona, 
which this lawsuit is concerned about? 

A. Well, that contract is in one of the files of 
what I was talking about, with this Mrs. Bailey at 
the [145] time. There is a copy of that contract at 
the Navy Ordnance Depot in Flagstaff. 

Q. That is the only copy that you know the 
whereabouts of ? 

a. Yes, si¥jahat is right: 

@. Mr. Hoover, could you just tell the Cou1ré 
here what activities in regard to this construction 
job Mr. Lowell Monsees carried on here? . 

A. Well, during the course of this project, it 
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was by agreement that Mr. Monsees was to come 
up to Flagstaff and make monthly inspections of 
the project, and he was to sign all checks, they 
would be co-signers on all checks to pay for ma- 
terials, and that, and on the labor payroll. We made 
the labor payroll, but we were reimbursed weekly 
by a check from the Railroad Project into the 
King-Hoover account. 

Q. When you say a check from the Railroad 
Project, you are talking about this bank account 
out of which funds could only be drawn over the 
signature of Mr. Monsees? 

A. No, it could only be drawn over the signature 
of Mr. Monsees, and either Mr. King or myself. 
There had to be two signatures on the check. 

Q. One of those had to be Mr. Monsees’ signa- 
ture ? A. Yes, sir. [146] 

@. Anything else that Mr. Monsees did regard- 
ing this job that you could tell the Court? 

A. Well, I think that what I said pretty well 
covered it, except when we finally did get in dire 
circumstances, why, we had a lien, or an attachment 
on our bank account filed against us, and in order 
to finally keep going and finish that project, Mr. 
Monsees carried the remainder out of his account. 

@. His personal account? 

A. His personal account, to help us get the 
things over the hill. 

Q. Were the proceeds from this job all placed 
in this’ Railroad Project bank account, or in Mr. 
Monsees’ personal account ? 
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A. They were, after some date in July. I don’t 
know. As I recall, our bank account was attached 
sometime in the forepart of July. I don’t know. 
Right after the fourth, as I remember, and from 
that time on through September, why, Mr. Monsees 
gave us the money out of his account, and we gave 
him the check when it came in. 

Q. Did you keep the payroll records of the Rail- 
road Project separate from those of the other jobs 
of King-Hoover Construction Company? 

A. Yes, sir, we made separate time cards always 
on the Railroad Project, and then I would advise 
Mr. Monsees—our [147] pay day was usually on 
Wednesday, always on Wednesday of the following 
week, and I would advise him on Monday, I be- 
leve, what our payroll was, and he would get me 
the money up to Flagstaff, and I would make the 
payroll. 

Mr. Andersen: I believe that is all at this time. 


Cross Examination 

Q. (By Mr. Stroud): Mr. Hoover, did you at 
any time give any notes to Mr. Willis for any 
money that he advanced to you, sir? 

A. You mean before the project was completed ? 

Q. Yes, sir. 

A. I don’t believe that—I am not sure, but I 
don’t believe Mr. Willis received anything back on 
his $50,000 advancement until, I believe, in Sep- 
tember. 

Q. Do you recall having given Mr. Willis any 
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notes either before or after the project was started 
for the $50,000 advance that he made to you, sir? 
A. We had an agreement prior to the letting of 
' the contract, in order to establish us as bidders on 
it, we had to have additional financing, and at that 
time an agreement was drawn up that if we were 
successful as the bidders, then that there would be 
a contractual agreement between us. 

And after we were awarded the job, we drew up 
an agreement on more or less of a joint adventure 
| basis. 

Q. That was the agreement by which Mr. Willis 
| loaned [148] you the $50,000, was it, sir? 

A. Well, he didn’t really loan it to us. I mean, 
he advanced it for the operation of the work. 


| @. He was to get the money back, in any even- 
| tuality, was he? A. That is right, sir. 
Q. He didn’t stand to lose any money on the 
deal, according to the contract, did he? 
) A. Yes, sir, he did. If the bonding company had 
to finish the job, he did. 
Q. Let me ask you this. Didn’t the King-Hoover 
, Construction Company, as well as yourself, person- 
ally, and Mr. King, guarantee to personally repay 
the loan? A. Yes, sir. 
Q. To Mr. Willis, that is right, isn’t it? 
A. Yes, sit, it is right. 
Q. Mr. Hoover, have you made any attempt or 
effort yourself to repay any of this loan to Mr. 
Willis? A. No. I haven’t been able to. 


148 Wm. P. Stuart vs. 


(Testimony of Claude Hoover.) 
@. You say you haven’t been able to? 
A. No. 
Mr. Stroud: That is all. Thank you, sir. 


(Witness excused.) 


Mr. Andersen: At this time, your Honor, we 
would like to call attention to some testimony that 
was given by Mr. [149] Monsees, I think, regarding 
a lawsuit which had been filed by Mr. Willis against 
the King-Hoover Construction Company, and Mr. 
King and Mr. Hoover, personally. 

We would like to state, your Honor, that that 
lawsuit was filed, and it 1s not our intention to keep 
that lawsuit hidden from the court, but to make it 
known, and to stipulate that any proceeds obtained 
out of that lawsuit, as hopeless as it looks now, 
would be assigned over to the government, in the 
event that we succeeded in getting anything out of 
this lawsuit. 

In other words, we don’t want to be paid twice. 
And we just want that known to the Court at this 
time. 

The plaintiff rests, your Honor. 

Mr. Stroud: Defendant rests, if your Honor 
please. 

The Court: Do you want to submit briefs on this? 

Mr. Andersen: We would be happy to, your 
Honor. 

The Court: How much time would you like? 
Thirty, thirty, and twenty ? 

Mr. Stroud: That is fine. 
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Mr. Andersen: That would be fine, your Honor. 
The Court: Very well. Let the record show the 
ease is submitted. 


(Which was all of the proceedings had on 
the hearing of the above entitled matter.) [150] 


[Endorsed]: Eiled November 2, 1955. 


[Endorsed]: No. 14960. United States Court of 
Appeals for the Ninth Circuit. Wm. P. Stuart, Col- 
lector of Internal Revenue for the District of 
Arizona, Appellant, vs. J. E. Willis and Kaing- 
Hoover Construction Co., Appellees. Transeript of 
Record. Appeal from the United States District 
Court for the District of Arizona. 


Filed: December 5, 1955. 
/s/ PAUL P. O'BRIEN, 


Clerk of the United States Court of Appeals for 
the Ninth Cireuit. 


